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The Arbitrator Looks at Labor and Management* 


Aaron Horvitz 


Vice President, National Academy of Arbitrators 


The last fifteen years have witnessed a remarkable growth of the 
use of arbitration in labor-management disputes. With its develop- 
ment have come increased responsibilities to employers, unions and 
arbitrators upon whom has devolved the handling of this sensitive 
process. 

For years the arbitrators of this country have heard from the lips of 
labor and management what is wrong with arbitration and with ar- 
bitrators. The words have not fallen on deaf ears for the arbitrators 
have considered the criticisms and have striven to take constructive 
action. 

Today, it might be well to reverse the process and consider where 
companies and unions fail in their attitude towards arbitration. 

The right of companies and unions to have their cases determined 
under the contract as written is fundamental. Arbitrators cannot 
legislate and thereby add to the contract. They are legally obligated 
to act under the instrument placed before them. It is the parties’ 
right when the situation demands to question the arbitrability of an 
issue, having discussed it in the grievance procedure and having been 
unable to come to a conclusion thereon. 

That however is quite different from the legalistic attitude too fre- 
quently evidenced by too many employers who seem to forget that 
arbitration is not litigation. When they are over-zealous in pleading 
non-arbitrability, when they bring picayune objections regarding al- 
leged limitations of the powers of an arbitrator, when a technical vic- 
tory is sought rather than a decision on the merits, where no substan- 
tial issue of arbitrability is involved—is there present the proper 
attitude towards arbitration which has been well termed “another 
step in the bargaining procedure?” 

* Address delivered on April 29, 1952 in Cleveland, Ohio, at a Conference on 


Arbitration and Labor-Management Relations, sponsored by the School of 
Business, Western Reserve University and the American Arbitration Associ- 


ation. 
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When there is an all too frequent recourse to the courts to stay arbi- 
tration or to have awards set aside, when unions all too frequently 
must request courts for orders directing employers to arbitrate, when 
companies, though there may be more than one issue, insist on each 
grievance being heard by a different arbitrator with all the expense 
and loss of time that follow, haven’t they forgotten that arbitration is 
not litigation and haven’t they failed to adopt the proper attitude to- 
wards it? 

When a union files an excessive number of grievances, the local ex- 
ecutive being fully aware that there is no merit to many of them and 
that others are clearly non-arbitrable, when a union arbitrates dis- 
charges where the guilt of the party is clear and where there could 
not be the least basis for mitigation of the penalty by the arbitrator, 
even where he had the power to do so, when at the local level it does not 
tell the rank and file that certain issues should not be arbitrated, that 
the claims made are unwarranted, cannot be supported and should be 
dropped, is there present the right attitude towards arbitration? 
When a union endeavors through arbitration under the contract and 
during the term thereof to get that which it failed to obtain at the bar- 
gaining table, knowing full well that it is beyond the power of the ar- 
bitrator to grant it, is it not bringing the arbitration process into dis- 
repute and hasn’t it failed to display the proper attitude towards it? 

Arbitrators are well aware that they are expendable. Parties have 
the right to have the neutral they desire. Arbitrators know that their 
professional tenure in a particular situation unfortunately is apt to be 
brief but let the selections made, the action thereafter taken with re- 
gard to those selected, be based on considerations which are for the 
good of arbitration and not to its detriment. 

When in permanent umpireships throughout the country able and 
experienced arbitrators have been dismissed, after very short tenures, 
following specific decisions unfavorably received by the losing party, 
when an ad hoc arbitrator is proscribed and his alleged shortcomings, 
based perhaps only on a single award, are communicated to com- 
panies and/or unions as the case may be, when an experienced arbi- 
trator is removed before the expiration of his term of office because 
either the company or the union feels aggrieved that he has not ac- 
cepted its particular slant re the fundamentals of arbitration or re 


specific issues—when companies and unions are guilty of such prac- 
tices, do they not fail to have the proper attitude towards arbitration ? 
As Leland Hazard, counsel for Pittsburgh Plate Glass, said, re- 





68 The Arbitration Journal 





garding the removal of an arbitrator under such circumstances as de- 
scribed above, “it may not be bad for the company nor for the union 
nor for the arbitrator but it is bad for arbitration.” “It may be pos- 
sible,” he said, “to remove an arbitrator on account of an unwelcome 
decision and not to destroy arbitration, but I am doubtful.” 

And what of this practice of keeping score on arbitrators, of scan- 
ning services which publish their awards and opinions and then con- 
cluding that if eight cases were decided for companies and five for 
unions that the individual was satisfactory for company choice but if 
perchance the score was seven for unions and four for companies he 
would be a good choice for the union. What nonsense! Only a 
slight percentage of opinions are published and keeping score is an 
impossibility. How fruitless it is from a few scattered cases, pub- 
lished from time to time to endeavor to determine what an arbitrator 
might rule. Conscientious experienced arbitrators do not rule on the 
basis of their personal, ideological slants; they are well aware of their 
responsibility to decide under the agreements before them and under 
the facts applicable to the specific questions at issue. 

Arbitration has a right to be protected against this “counting the 
score” process. The barrel of available experienced individuals con- 
versant with labor relations soon will have been scraped to the bot- 
tom and then will come that grand and glorious era when the well 
intentioned amateurs, utterly unfamiliar with the field and with the 
problems involved in company—union relationships will again be the 
arbitrators. The whole picture was summed up in an article “Haz- 
ards in Labor Arbitration” in the April 1948 issue of the Industrial 
and Labor Relations Review of Cornell University (vol. 1 No. 3 p. 
356) where Professor Harold W. Davey said: “Unfortunately, there 
are still some union and management representatives who utilize the 
mechanism of arbitration with a cynical disregard for the judicial na- 
ture of the process and the imperative necessity for scrupulous im- 
partiality. . . . They make casual and frequent use of the blacklist. 
They may refuse to use an arbitrator before whom they have lost a 
previous case on the merits.” 


I submit for consideration the fact that both companies and unions 
have been guilty of this undesirable practice, particularly the closing 
words “they may refuse to use an arbitrator before whom they have 


lost a previous case on the merits.” Such practices if continued can- 
not avoid bringing arbitration into disrepute. 
Some six years ago I served as the neutral member of a three man 
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board of arbitration regarding the wage increase if any to be given to 
the employees of a large public utility. For days preceding our hear- 
ings the community involved had been in darkness. Unless an award 
was announced by 11:00 P.M. on an agreed upon date the switch 
would have been pulled immediately and the town again in darkness. 
The company designee on the board wanted one figure, the union an- 
other and I had my own ideas as to what the situation called for. At 
10:45 P.M. a weary and exhausted board arrived at a compromise 
decision from which one of the parties dissented. 

Board awards re new contract terms have been criticized because 
they are matters of compromise and the criticism may be justified. 
Where there is a tripartite tribunal and a majority vote is necessary 
the decision may not be that which the neutral would have issued if 
the award were solely his, even though it is still within the so-called 
“realm of acceptability.” One might question whether this tripartite 
system is a satisfactory one but when it is the mechanism for the occa- 
sion, why criticize if within limits it is necessary, lest the proceedings 
become a nullity, to put into effect conclusions other than those that 
would have been arrived at independently. 

Whether it be under the agreement or as to what shall be the terms 
of a new contract, one might question whether a board composed of 
two or four designees of the parties and a neutral is desirable. Com- 
pany and union designees do put at the disposal of the neutral their 
experience in and knowledge of the particular industry which is in- 
volved in the case but should they have voting rights? The contract 
between the Pittsburgh Plate Glass Company and the Federation of 
Silica and Glass Workers does not give voting rights to company and 
union designees on the three man grievance board of arbitration. 

I am happy to note from the press that the American Arbitration 
Association, to which we are grateful for the leading part it has played 
in the promotion of arbitration, has suggested that those interested 
in labor-management relations give serious consideration to this 


problem of the composition of arbitration boards and recommendatory 
tribunals. 


However, arbitrators despite some doubts occasionally raised are 
only human. They may and will from time to time err in their judg- 
ments. Omniscience belongs to God—not to mere mortals! Even 
the Supreme Court of the United States frequently decides cases by 
a five to four vote. There will be situations where time only will 
prove whether we were or were not in error. Knowing that with 
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rare exception what the arbitrator has done is that which his knowl- 
edge, experience and modest ability called upon him to do, is it too 
much to ask that he be spared from attacks which baselessly charge 
him with a pro-company or pro-union attitude, depending on who lost 
the case? When experienced men are called upon to serve as neu- 
trals, is industrial peace served by baseless charges reflecting on their 
character and integrity? Disagree with the neutrals if you feel so 
minded ; question their ability or fitness but in the name of fairness 
remember that they too have the right to have their livelihoods and 
their reputations protected from baseless charges and insinuations. 

Arbitration as I said is our common cause. Interested as I am in 
its growth and development, with a keen realization of the shortcom- 
ings of arbitrators, necessarily hurriedly and superficially because of 
the limitations of time, I have presented a few thoughts for your con- 
sideration re your respective attitudes towards arbitration. Where 
your cooperation is needed to further this cause, I am sure it will be 
forthcoming. 

As a member of the Atomic Energy Labor Relation Panel, in the 
course of my duties it was my privilege a few years ago to view a 
stand-by plant of the Atomic Energy Commission at Hanford, Wash- 
ington, to see how the genius and skill of American industry and labor 
have made possible the utilization of atomic energy for war and for 
peace. Great was the contribution of the scientists, of Fermi, Urey, 
Compton, Silard, Einstein and others and of the American universi- 
ties ; but equally great was the contribution of American industry and 
labor—of the duPont Company, of General Electric, of Union Car- 
bon, of Monsanto, and others and of their employees. Starting from 
the ground up with no history or past experience in the field on which 
to rely, our industrial giants with the cooperation of labor developed 
amazing techniques and mechanisms before which you stand in stark 
wonder and amazement. 

Another great task, the problem of industry and labor relationship 
is challenging capital and labor today. In meeting the problem the 
arbitration process can and will be called upon to play an important 
part. Our joint efforts for its improvement and preservation are es- 
sential. That will be our contribution to the maintenance of an in- 
dustrial peace, democratically arrived at, worthy of men who are 
truly free. 








On the Lawyer’s Place in Arbitration 


Casper W. Ooms 


From an address before the Nationai Meeting of the Business Forms Institute, 
Chicago, Ill., April 25, 1952 


The one question that causes most of the controversy about the 
subject of arbitration is the question, “Well, what about my lawyer?” 
For a couple hundred years there has been a rather unnecessary hos- 
tility on the part of some of the Courts and some lawyers to arbitra- 
tion, The original Courts, one known as the King’s Court in England, 
were supported by fees and actually produced revenue. Naturally, 
any device that would interfere with the collection of this revenue 
was frowned upon by the court and arbitration was discouraged. With 
the growth of commerce and the development of special subjects which 
required expert consideration of the resultant disputes, the need for 
special tribunals, particularly in mercantile transactions, made itself 
widely felt, and arbitration finally overcame the hostility of the courts 
and the lawyers and ever since has been assuming a more important 
role in civil controversies from year to year. 

Part of the objection to the arbitration procedure on the part of the 
bar arises from a conservative attitude toward an institution about 
which little is known. Many lawyers misconceive the arbitration 
procedure as one that eliminates the lawyer from the judicial process 
and therefore a threat to the profession. While twenty-five years ago 
only 36% of the parties to arbitration were represented by lawyers 
at the hearing stage, fifteen years later 80% of the parties were repre- 
sented by lawyers, today more than 90% of all controversies brought 
to arbitration are conducted by lawyers. 

The lawyer has a definite part in arbitration procedure. Whether 
an arbitration clause should be inserted in a contract is a question 
that your lawyer should resolve for you. Whether after a controversy 
has arisen in a matter in which arbitration has not been provided for 
in the contract, you should undertake to submit the controversy to 
arbitration is a problem in the solution of which your lawyer can 
guide you. There are certain controversies that cannot, and some that 
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should not, be submitted to arbitration. There are many more that 
can be handled most advantageously in arbitration. Your lawyer 
can help you decide which fall in one category or the other. 

In the actual preparation for the arbitration a lawyer should also be 
consulted. The matter of preparing and submitting proofs necessary 
tor the determination of the dispute is, in most cases, a task for which 
the lawyer has peculiar qualifications. And in spite of the informality 
of the arbitration proceedings, and the fact that an arbitration is con- 
ducted without the technicalities that characterize court procedure, it is 
conducted under rules. Compliance with those rules by the arbitrators 
can best be checked by a lawyer. 

I see no hostility to the legal profession in encouraging arbitration, 
although Iam a lawyer. Your legal problems are merely part of the 
overhead of your business. The lower a lawyer can keep that overhead 
the better he is serving you. The more he can accomplish for you 
with the least effort—in other words, the lower he can keep that part 
of the overhead which is your legal expense—the better off you are 
and the better your lawyer is serving you. Your lawyer will doubtless 
spend less time in the arbitration of a dispute than he would in court 
on the trial of the same case, but you will be spending less time also, 
and the diversion of your executive capacities from the constructive 
problems of your business will be reduced. 


Butler County, Pennsylvania, tries to dispose of the usual accumulation 
of cases, especially in the automobile damage field, by compulsory arbitration 
of all cases involving $500 or less. Such plan was submitted by the Bar Associa- 
tion after the County agreed to pay ten dollars to each of three arbitrators per 
case. “The spirit of the plans calls for complete cooperation of the lawyers, 
which we have had, and their willingness to serve as a public service and an 
obligation to the court for the success of the plan,” said J. Campbell Brandon 
and Carmen V. Marinaro, members of the Butler County Bar, in an article in 
the Pennsylvania Bar Association Quarterly, vol. 23, p. 58. The appointment 
of arbitrators through the Prothonotary is made ten days after the complaint 
and answer, if required, have been filed, and an award must be rendered within 
twenty days after the hearing. Any party shall be entitled to an appeal not 
later than twenty days but has to repay the $30 fees of the arbitrators to the 
County, before the appeal will be allowed. If no appeal is taken, judgment may 
be entered on the award in the same manner as judgment is taken on the verdict 
of the jury. Said the authors of the article: “We believe this plan which has 
met with success in our county can be helpful in many counties. It is a method 
by which lawyers can overcome the trenchant criticism of the law’s delay and 
demonstrate to the public that we, too, are interested in promoting justice with 
a minimum of delay and properly lubricating our legal machinery.” 














Arbitration in Inter-Governmental Economic Relations* 


Martin Domke 


International Vice President, American Arbitration Association 


As the world moves today, international economic relations between 
governments can no longer be considered merely under customary le- 
gal concepts. Many new aspects make indispensable a new approach, 
a new attitude. To mention only a few of these aspects: the increased 
governmental activity in international trade, the widespread national- 
ization of domestic industries, and the necessity for effective protec- 
tion of foreign investors. In order to maintain and, even more, to 
increase international cooperation in economic fields, it becomes nec- 
essary to see that something practical be done toward results which 
will encourage wider participation of governments, corporations and 
individuals in the development of international economic relations. 

One of the impediments to this end has been the unsettled state of 
controversies. Of necessity disputes will arise out of the manifold ar- 
rangements and transactions in which foreign governments are in- 
volved. This issue becomes more important than ever, in view of the 
increased activities of governments in international trade, both di- 
rectly as parties to contracts, and indirectly, by administrative control 
and regulations. Constantly changing circumstances and the shifting 
of political trends make it advisable, if not necessary, that controver- 
sies not be left unsettled, that they be adjusted or otherwise disposed 
of. Too often it is the unsettled state of disputes of an economic char- 
acter which contributes to the deterioration of international relations. 

To promote understanding between the peoples of various countries 
in the field of economic cooperation, international commercial arbitra- 
tion has done its share, particularly during the last thirty years. 
Why should similar viewpoints not prevail when foreign governments 
participate in international trade arrangements through their agencies 
or government-controlled corporations? When governments, to the 

* Paper submitted to the Third Conference of the Legal Profession, Interna- 
tional Bar Association, held in Madrid, Spain, July 16 to 23, 1952. 


1Sibley, Commercial Arbitration as an Economic Way to International Co- 
operation, 5 Arbitration Journal (N.S.) 98 (1950). 
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advantage of their domestic economies, adopt the pattern of interna- 
tional trade, there is no reason why they should avoid a legal deter- 
mination of their contractual obligations by merely referring to their 
sovereign immunity. It is true that the attitude of the British courts? 
in this field and the recent Report of the (British) Inter-Depart- 
mental Committee on State Immunities* is not encouraging. But 
here too, circumstances may change.* In various instances of trade 
relations with American firms, foreign governments, among them the 
Dutch® and the French,® have participated in private arbitration. 
Similarly, the Chinese government had settled by arbitration a dis- 
pute with the Radio Corporation of America on an alleged violation 
of a traffic agreement by later agreements with the Mackay Radio 
and Telegraph Company (California) .’ 

It was therefore with good reason that the Inter-American Bar As- 
sociation at its 1949 Congress in Detroit resolved “that the machinery 
of commercial arbitration within the Western Hemisphere should 
also be used for disputes between individuals and foreign governments 
in matters in which those governments participate directly or through 
their agencies, and corporations in international trade.” The Inter- 


national Law Association also, at its 1950 Congress in Copenhagen, 
recommended in a resolution “the intensive development and use of 
international commercial arbitration for the settlement of disputes, in- 
cluding those between governmental agencies and government-con- 
trolled corporations and private persons of different countries.” 


2 Duff Development Co. v. Government of Kelantan, (1924) A. C. 797, and 
more recently Kahan v. Federation of Pakistan, (1951) 2 K.B. 1033, notes in 
2 University of Western Australia Annual Law Review 169 (1951), 1 Interna- 
tional and Comparative Law Review 103 (1952), 68 L.Q.R. 11 (1952) and 
Mann, Sovereign Immunity, 45 Modern L. R. 220 (1952). See also Sultan of 
Johore v. Abubakar, (1952) 1 All E.R. 1261 (Privy Council, April 22, 1952). 

3 Report of July 13, 1951, Miscellaneous No. 1 (1952), Cmd. 8460, where no 
changes of the law were recommended, under the terms of reference: “whether 
the law or practice of the United Kingdom affords to the Governments, Gov- 
ernment Departments and other State organs of foreign States a wider immunity 


than is desirable or is strictly required by the principles of public international 
law in regard to property (including ships), transactions, any other act capable 


of creating legal liabilities, or any other matter.” (Underlining supplied.) 

4 Cp. Civil Tribunal of Brussels, Belgium, April 30, 1951, Socobelge v. State 
of Greece, 79 Journal de Droit International 244 (1952), note by Hennebicq; 
Court of Appeal, Montpellier, France, June 20, 1951, State of Spain v. Canal, 
oa 220, note by Sialetti; and 4 Revue Hellenique de Droit International 411 
(1951). 

5 Government of the Kingdom of the Netherlands v. American Armament 
Corporation, 58 New York Supplement 2d Series 300 (1945). 

6 Republic of France v. Ingalls Shipbuilding Corp., District Court, Northern 
District of Alabama, digested in 2 Arbitration Journal, (N.S.) 264 (1947). 

730 Am. J. Int. L. 535 (1936), 10 Zeitschrift fuer Auslaendisches u. Internat. 
Privatrecht 401 (1936), and A. M.. Stuyt, Survey of International Arbitrations 
1794-1938 (The Hague, 1939) p. 409. 








_-—2e Ee s FF 


me 











75 


Arbitration in Inter-Governmental Economic Relations 





Considerations of doctrine and historical precedents as to the im- 
munity of foreign governments can no longer be decisive. Changed 
circumstances require changing approaches. It has recently been 
argued, both on the European Continent® and in the United States,® 
that the trend toward disregarding sovereign immunity in govern- 
mental trade transactions deserves support. In this respect, the use 
in the United States of international airport facilities by government- 
owned foreign airlines, has recently been subject to a regulation by 
the Civil Aeronautics Board.1° Amendments of foreign air carrier 
permits provide that “acceptance of the permits constitutes a waiver 
of any right which the holder may possess to assert any defense of 
sovereign immunity from suit in any action or proceeding instituted 
against the holder in any court or other tribunal in the United States 
(or its territories or possessions) based upon any claim arising out of 
operations under the permit.”’ No harm will be done if government- 
controlled bodies active in international trade conform to usual prac- 
tice and procedure of the trade, namely, to settle commercial con- 
troversies by arbitration, and not take cover behind sovereign im- 
munity." Such provision is already embodied in the Treaty of 
Friendship, Commerce and Economic Development between the 
United States of America and Uruguay of November 23, 1949,}* and 
in the Treaty of Friendship, Commerce and Navigation between the 
United States and Colombia of April 26, 1951, articles XVIII(5) and 
XVIII(2) respectively reading as follows: “No enterprise of either 
Party which is publicly owned or controlled shall, if it engages in com- 
mercial manufacturing, processing, shipping or other business activi- 
ties within the territories of the other Party, claim or enjoy, either for 
itself or for its property, immunity therein from taxation, suit, execu- 
tion of judgment or other liability to which privately owned and con- 
trolled enterprises are subject therein.” 

8Gmuer, Gerichtsbarkeit ueber fremde Staaten (Zurich 1948); Carabiber, 
L’Arbitrage International entre Gouvernements et Particuliers, Recueil des 
Cours, 1950 I, vol. 76, p. 221. 

® Art. 11 of the Draft Convention on the Competence of Courts in Regard 
to Foreign States, prepared by Harvard Law School, 26 Am. J. Int. L., Suppl. 
597 (1932); Note, Sovereign Immunity for Commercial Instrumentalities of 
Foreign Governments, 58 Yale L. J. 176 (1949); Shepard, Sovereignty and 
State-owned Commercial Entities 90 (New York, 1951). 

10E.g. Compagnie Nationale Air France, Docket 5043, Order Serial No. 
E-5947, approved by the President on December 14, 1951; Commerce Clearing 
House, Aviation Law Reports No. 21428. 

_4Fawcett, Legal Aspects of State Trading, British Year Book of Interna- 
tional Law 1948, vol. 25, p. 34 (1949) ; Fensterwald, The Effect of State Trad- 
ing upon Arbitration, 5 Arb. J. (N.S.) 163 (1950) ; and Hamson, Immunity of 
Foreign States: The Practice of the French Courts, British Year Book of In- 


ternational Law 1950, vol. 27, p. 293 (1951). 
1221 (U.S.) Department of State Bulletin 978 (1949). 
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In another field, too, arbitration appears as an appropriate means 
to settle claims of foreigners arising out of nationalization of domestic 
industries and other acts of taking properties.‘* Whether we like it 
or not, the nationalization of industries in various countries is a phe- 
nomenon with which we shall have to cope for a long time to come."* 
Indeed, the legislation of the United States of America authorizing 
the Marshall Plan’ set forth that claims of foreigners arising out of 
nationalization should be settled by arbitration, and the many Eco- 
nomic Cooperation Agreements with the recipient countries so pro- 
vided.*® This is a vast field for arbitration in which the unhappy 
precedent of the Anglo-Iranian oil conflict should not be deterrent. 
We should remember that bi-lateral agreements of the recent past 
dealt with the question of compensation of foreigners for nationaliza- 
tion and provided for the establishment of arbitration machinery for 
this very purpose, for instance, in the agreements of the United States 
and Great Britain with Poland'’—though indeed they are not opera- 
tive in view of existing conditions—and the various arrangements 
which Switzerland recently made with Eastern European countries." 

It may further be recalled that the Republic of Indonesia, at the 
very beginning of its political life, in art. XVIII(8) of its Financial 
Agreement with the Netherlands of November 2, 1949, provided that 
in cases of expropriation and nationalization, the Indonesian Republic 
will allow the transfer of indemnification within a period of three 
years. A three-man Arbitration Commission, consisting of one rep- 
resentative of Indonesia, one representative of the rightful claimant 
and a third member to be appointed by them in mutual consultation, is 
to render a binding decision on the question whether an exception can 
be made to the term of three years, and if so, to what extent. 

Another field of international economic relations between govern- 


13 Re, The Nationalization of Foreign-owned Property, 36 Minnesota L. R. 
323 (1952). 

14 See Agreement between England and France relating to Terms of Compen- 
sation for British Interests in French Nationalised Gas and Electricity Under- 
takings, Treaty Series No. 34 (1951), Cmd. 8224, and the bibliography in Lewis, 
British Planning and Nationalization 206 (New York 1952). 

15 Sec. 115b(10) of the Economic Cooperation Act 1948, as amended, 64 Stat. 
Part 1, p. 198. 

16 F.g. art. X (Settlement of Claims of Nationals) of the Economic Coopera- 
tion Agreement with France, of June 28, 1948, as amended, (U.S.) Treaties 
and Other International Act Series 2023. 

1716 (U.S.) Department of State Bullein 28 (1947) ; 2 Internat. Law Quar- 
terly (London) 545 (1948). 

18 Cp. Swiss Yearbook of International Law, vol. VII p. 9, 131 (1950) and 
3indschedler, Verstaatlichungsmassnahmen und Entschaedigungspflicht nach 
Voelkerrecht 73 (Zurich 1951). 
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ments where arbitration may also be used, is the protection of foreign 
investments. Here the dragging on of unsettled controversies is most 
detrimental to the promotion of international cooperation, such as dis- 
putes arising out of outstanding pre-war loans (suspension of refund- 
ing plans, valuation of currency rates, release of collaterals), conces- 
sions abroad, agreements for technical assistance under the Point 
Four Program’ and the Colombo Plan, etc. Thus, the International 
Chamber of Commerce, in its International Code of Fair Treatment 
for Foreign Investments,?° suggested the use of arbitration machin- 
ery, by reference to an International Court of Arbitration, for the 
settlement of the manifold disputes arising out of measures of ex- 
propriation and dispossession. Since as yet the proposal has not re- 
ceived any consideration by the various governments concerned, a 
new attempt at the creation of machinery to settle disputes in this 
field has been made more recently by the Association of the Bar of the 
City of New York. A committee report”’ suggested the creation of 
a (tentatively called) International Commission on Property, to 
which individuals and corporations should have access for the deter- 
mination of claims arising out of various expropriation measures. It 
is believed that the determination of such claims by an independent 
international agency, under principles and procedures similar to ar- 
bitration machinery, would relieve the Foreign Offices of dealing with 
claims which, in view of political expediency, often may not be con- 
sidered timely and appropriate. The access of the individual to inter- 
national machinery of adjustment and settlement of claims is the de- 
cisive point.22, Such special arbitration was suggested once for the 
unsettled state of controversies arising out of international loans,?* 
in the excellent preparatory work, under the auspices of the League of 
Nations, of a special committee, which suggested in a report of 1939 
the creation of International Loan Tribunals.2* This work became 
one of the victims of wartime conditions which prevented its further 


19 Cp. Littell, Obstructions to Private Investments Abroad, 36 Virginia L.R. 
873 (1950). 

20 Brochure 129 (1949), art. 13, p. 17, whereby (art. 14) “the details are left, 
however, to be worked out by the negotiating governments.” 
— of the Association of the Bar of the City of New York 219 

22 See also the previous resolution on American Investments Abroad, 6 Rec- 
ord 127 (1951), where it is said that “the participation of representatives of the 
American investors in such proceedings (be) assured, both on the domestic and 
international level (special arbitration).” 

23 Domke, Arbitral Clauses and International Loans, 2 Arb. J. 161 (1939). 

24 Report of The Committee for the Study of International Loan Contracts, 
League of Nations (Geneva, 1939—C. 145. M. 93. 1939IIA). 
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promotion, though the Rome Institute for the Unification of Private 
International Law took up this matter again*® and has been pursuing 
it in its more general study of Arbitration between Governments and 
Individuals. The first draft of a Convention should declare “that any 
arbitration clause between a contracting state and an individual (un- 
der a commercial contract) is internationally valid, and should pro- 
pose uniform principles for the performance of judgments rendered 
under the said clauses.”*® One should not be discouraged by previous 
failures in the adjustment of disputes. It must be kept in mind that 
not only the interpretation of legal covenants, but even more the eco- 
nomic conditions and the necessity for further cooperation between the 
parties will play a prominent role. The interrelationship between the 
countries in the field of economic transactions makes it advisable that 
increased attention be paid to an issue very often overlooked, namely, 
the facilitation of access to machinery for the settlement of controver- 
sies.27_ The development of international commercial arbitration, in 
spite of its diverse facets, will set the pattern for rules of procedure 
and standards. Cooperation towards the creation of such machinery 
for the adjustment of international economic controversies will be a 
most rewarding task for the international lawyer.** He will serve not 
only the interests of his own country, but, even more, aid in the devel- 
opment of a body of international economic law, which is the founda- 
tion of the welfare of the countries of the world. 

25 Institution d’un Tribunal des Emprunts Internationaux, Etudes, XX, 
U(nification) D(roit) P(rive)—1946, Doc. 6. 

26 Report on the Activity of the Institute 1950 p. 29. 

27 Most interesting recent developments in the law of settlements of interna- 
tional claims are the (U.S.) International Claims Settlement Act of 1949 (Pub- 
lic Law 455, 81st Cone., 64 Stat. 12) and its Rules of Practice and Procedure, 
22 Code of Federal Regulations Parts 300 to 302, 16 Federal Register 9692 
(1951). Cp. also the (British) Foreign Compensation Act, 1950, 14 Geo. 6 c. 
12, the Foreign Compensation Orders in Council, 1950 regarding Czechoslovakia 
(Statutory Instruments 1950 No. 1191) and Yugoslavia (S.1.1950 No. 1192), 
the Annual Report of the Foreign Compensation Commission, Miscellaneous 
No. 13 (1951), Cmd. 8381, and Fischer, The Foreign Compensation (Czecho- 
slovakia) Order in Council, 1 Int. and Comp. L. Q. 97 (1952). 

28 Cp. also Second Report on Arbitration Procedure by Georges Scelle, Rap- 


porteur, International Law Commission, United Nations, General Assembly; 
Document A/CN. 4/46.1951. 








Justice Weighs Bulls and Bears* 


Alvin D. Stone, Jr. 


Arbitration Director, New York Stock Exchange 


Disputes may not be inevitable but they seem to be unavoidable. 
Every department store has a complaint department. Each industry, 
usually through trade associations, has some method of disposing of 
controversies and claims more or less amicably. Unions have their 
grievance committees. Our municipal, state and federal govern- 
ments provide civil courts for the adjudication of monetary claims. 

Last year 662,227,433 shares of stock with a total market value of 
$18,725,110,219 were traded on the New York Stock Exchange. 
Bonds with a total market value of $1,000,407,463 changed hands. 
If differences occasionally arise out of the many small transactions 
which make up these totals it is not surprising. 

Recently a customer complained to the department of member firms 
of the Exchange that his broker had improperly carried out his in- 
structions to buy some securities, with the result that he paid more 
than the limit placed on his order. After investigation he was advised 
that there appeared to be no infraction of any rule of the Exchange in 
the handling of the transaction; that there was a conflict between the 
facts presented by him and those offered by the broker; and that the 
department of member firms could not resolve the difference because 
it is an administrative body of the Exchange empowered, among other 
things, to determine whether disciplinary action should be taken for 
violations of rules, but without authority to substitute itself for a civil 
court. He was also told that the question of whether the firm was 
liable to him for any price difference would have to be decided by a 
court or by arbitrators, and that if he wished he might employ arbitra- 
tion facilities of the Exchange. The normal customer is frequently 
chagrined because restitution is not immediately ordered. But his 
disappointment usually gives way to relief over the thought that he 
will not have to engage in a lengthy legal proceeding. This is some- 


*Reprinted with permission from Investment Dealers’ Digest, January 28, 
1952, p. 20. 
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times followed by mild surprise that an arbitral process exists within 
the Exchange. 
Pioneer In Arbitration 


Although it has never been publicized that this machinery is avail- 
able for the settlement of disputes among its members, firms, their 
clients, and in some instances employees of brokers, the Exchange is 
one of the pioneers of arbitration in the U. S. As far back as 1817 
the constitution of the Exchange provided that “All questions of dis- 
pute in the purchase and sale of stocks shall be decided by a majority 
of the Board.” Today a similar sentence in a contract could be con- 
strued as an arbitration clause enforceable by our courts, if need be, 
should any party to the agreement choose to disregard it. 

Because it is only comparatively recent that such emphasis has been 
placed on wider stock ownership and protection of the investor in the 
market, it also frequently comes as a surprise to people to learn that 
the frock-coated, striped-trousered broker of the nineteenth century 
considered the interest of the public. In 1872 provision was made in 
the constitution of the Exchange for the determination by an arbitra- 
tion committee of claims against members filed by non-members. 

Yellowed parchment minutes of the first recorded case of a non- 
member attempting to use these arbitration facilities reveal that the 
“wolves” of Wall Street did not always prosper from shearing the 
“lambs.” Here a landlady brought action for “rent of a house.” 
Since this type of obligation was regarded as remote from those usu- 
ally incurred in the brokerage field the committee referred the parties 
to a “legal tribunal.” 

Constant refinement of the Exchange’s constitution and rules have 
marked an evolution from a “club” hearing to common law arbitra- 
tion until now the entire proceeding is conducted under the applicable 
statutes of the State where the case is heard. Instead of depending 
only upon the threat of retaliatory action by the Exchange to compel 
performance, the parties may now obtain judgment if necessary to en- 
force a decision with the same effect as if it had been handed down by 
a court. 

Partners Are Bound 


There is no choice on the part of Exchange members, their partners 
or firms if a controversy with them is presented for arbitration. They 
must become parties to the proceeding unless the Exchange declines 
to take jurisdiction on some technical ground such as was invoked 
in the case of the unfortunate landlady. 
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His signature to the constitution of the Exchange by a member, or 
to an agreement to abide by its provisions in the case of partners, not 
only binds them to arbitrate at the Exchange while they remain mem- 
bers or partners but sometimes carries over after their connections 
with the Exchange have terminated. In one instance a former mem- 
ber filed suit against a member firm alleging breach of a contract 
which was entered into while he was a member. The Supreme Court 
of New York sustained a contention of the firm that the provisions of 
the Exchange’s constitution were an irrevocable contract under the 
circumstances and required the former member to discontinue suit 
and submit the question to arbitration. 

Unless the non-member client has signed an agreement to settle 
future disputes by means of arbitration, the choice lies with him to 
seek his relief in court or before arbitrators. And if he does sign an 
agreement which contains an arbitration clause the customer still has 
the right to demand a hearing before some outside tribunal. 

Even after presenting his claim to the Exchange for arbitration the 
customer is given the further option of submitting the facts to five 
members of a 15-man board of arbitration, who are members or part- 
ners in member firms, or to arbitrators selected from panels formed 
for this purpose. Because some clients might have qualms about a 
group of brokers deciding a claim against a fellow broker, the Ex- 
change established these panels of arbitrators so the customer may 
have his claim heard by a composite board of five arbitrators. The 
group then consists of a member of the board of arbitration (experi- 
enced in arbitration procedures as well as the securities business) ; a 
person from a panel of people engaged in the securities business ; and 
three people from a panel of business and professional men and 
women who have no connection with the securities business. 


Changes In Procedure 


When these panels were first established in 1938 the Exchange’s 
constitution made it mandatory for a non-member’s claim to go before 
the panel group. However, many claimants insisted upon their cases 
being considered by arbitrators experienced in the securities business 
and familiar with stock exchange rules and practices. The constitu- 
tion was again changed to give the non-member a choice. Since then 
about 75% of the non-member arbitrants have chosen to entrust the 
issues to members of the board of arbitration. 

About a year later the Exchange also acceded to public demand 
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and established similar panels in Baltimore, Boston, Chicago, Los 
Angeles, Philadelphia, Pittsburgh, Richmond and San Francisco. 
Investors in those localities no longer have to travel to New York to 
attend hearings as once was necessary. 

Lest the fact that the Exchange has created these means for settle- 
ment of monetary claims gives the impression that brokers are con- 
stantly involved in litigation, it should be pointed out that less than 
2% of the member firms become involved in an arbitration proceeding 
with a customer at the Exchange during the course of a year. An- 
other 1% of the firms make use of the arbitration facilities to settle 
differences with each other and not more than two or three of the in- 
dividual members find themselves engaged in arbitration during the 
course of a year. 

Claims are often considered in the light of equities and not on legal 
precepts. The diligence and knowledge required of the sophisticated 
investor or professional may not be expected of the neophyte or oc- 
casional investor when determining who should be held responsible 
for some loss. Therefore, at arbitration the decision in one case can- 
not be used as a precedent for a similar case in the future. For this 
reason the Exchange does not compile statistical information on 
claims. In addition arbitration is a private proceeding and publica- 
tion of details of cases might tend to invade this privacy. 


Variety Of Differences 


Variety has been a keynote of the differences submitted and the 
parties involved. Claimants have varied from wealthy socialites to an 
unemployed house painter ; from industrialists to charwomen; from a 
noted playwright to an itinerant broom peddler who signed his name 
with a timid “X”; from immigrants to descendants of passengers on 
the Mayflower. Brother has been pitted against brother and in one 
instance daughter against father. 

Misunderstandings have arisen because of the normal lapse between 
the execution of an order and the appearance of its report on the 
ticker tape; the mechanical time lag in electric clocks which deter- 
mined whether a put or call was exercised in time; the responsibility 
for acts of conspiracy between employees of two security houses; 
whether a group of partners had the right to demand the withdrawal 
from a firm of another partner ; the right of a partner of a firm to re- 
tain for himself payments received for personal services, rather than 
to regard the compensation as firm income. 
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Customers have frequently complained that they were sold out 
prematurely or without sufficient notice for margin purposes, but the 
millennium was approached when one made claim because she felt 
her broker should not have permitted her account to run as close to 
the undermargined point as he did before selling her out. One of 
the most startling instances occurred when a claimant interrupted a 
proceeding because he arrived at the conclusion that had he been 
aware of all the facts beforehand he would never have presented his 
case. 

World War II brought on a number of controversies because en- 
emy restraints hampered communications; raised questions as to 
validity of ownership of securities alleged to have been looted and 
created difficulties in transferring currency from one country to an- 
other. 

When a customer claimed he was induced to make a purchase be- 
cause of a firm’s failure to indicate clearly on its quotation board that 
what he thought was a quarterly dividend payment actually was the 
annual rate, five arbitrators dashed back to their offices to be certain 
their quote boards could not give rise to a similar claim. Whether or 
not the spare-time efforts of an employee of a brokerage house entitled 
him to possession of statistical files he had assembled has also been 
a bone of contention. 

Claims have ranged from a disputed printing bill for $15.00 to the 
question of whether a court’s action on a reorganization plan had so 
altered the terms of “when-issued” contracts as to cancel millions of 
dollars of trades. 

While many disputes have arisen over errors, misunderstandings, 
neglect and even force majeure, only four of the claims made over the 
course of the last 25 years grew out of criminal acts and in one of 
these an Exchange member was the victim. 


No Appeal From Arbitration 


These and a multitude of other problems have been determined by 
arbitrators after hearing the parties and their witnesses and carefully 
studying their evidence. All testimony is given under oath. Non- 
members may be represented by legal counsel but members or firms 
are not permitted to have counsel present unless the client appears 
with an attorney. Where all the parties are members, partners or 
firms, counsel is not permitted to appear except under unusual cir- 
cumstances. 
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As evidence of good faith and to discourage the submission of friv- 
olous claims, as well as partially to defray expenses, the Exchange re- 


quires the party who initiates the matter to deposit certain costs. 
These vary on a set scale according to the amount of the claim. For 
non-member cases they range from $25 to $120; in member cases the 
costs begin at $60. Where the deposit will inflict financial hardship 
on a non-member, the requirement is waived. In their decision the 
arbitrators fix responsibility for the costs, usually assessing them 
against the loser. In all cases parties sign an agreement providing 
for a binding decision by arbitrators; there is no appeal as in a law 
suit. 

Experience gained in past arbitrations developed rules governing 
the precedence of bids and offers and regulating general trading pro- 
cedures which have practically eliminated claims based on mechanics 
of the execution of orders on the floor of the Exchange. Those which 
do arise usually are disposed of quickly by “floor officials.” During 
the last 10 years only two disputed trades on the floor have gone to 
arbitration. 

Before any case is permitted to progress to the point of a hearing 
before arbitrators the staff of the Exchange attempts to settle the con- 
troversy either by pointing out possible illogical conclusions, misun- 
derstandings of rules and practices, obvious neglect, or by assisting 
the parties in finding some middle ground as a basis for settlement. In 
the handling of disputes the customer is not always right, but neither 
is the broker. 

The livestock industry has produced by-products which are said to 
utilize every part of an animal except the squeal and the bleat. The 
stock brokerage industry within the Exchange has produced by-prod- 
ucts of its arbitral system which utilize all possible means of settle- 
ment of controversies through the efforts of its staff before they go to 
arbitration. The squeal and the bleat? They sometimes are ex- 
tracted from the unhappy customer or broker who loses. 





North Carolina Arbitration Law 


Gerald A. Barrett 


Professor of Business Law, University of North Carolina 


The courts have held with substantial uniformity that an agreement 
to resort to arbitration of disputes which may arise in the future, is 
legally unenforceable at common law. Hence, in the absence of stat- 
ute, the only type of arbitration agreement which has been generally 
enforceable in the courts is the submission agreement to arbitrate an 
existing dispute. This has probably been the greatest legal obstacle 
to the growth of the arbitration process, and it is a tribute to the sig- 
nificant service which can be rendered by arbitration that its use has 
expanded despite this obstacle. 

Some states have recognized the growing importance of arbitra- 
tion as a means of resolving disputes speedily and inexpensively, and 
have enacted statutes which make agreements to arbitrate future dis- 
putes legally enforceable. North Carolina became one of these states 
last year with the passage by the General Assembly of an amendment 
to Article 4A of Chapter 95 of the General Statutes effective on July 
1, 1951. 

This new law in North Carolina applies to written agreements to 
arbitrate labor disputes, including but not restricted to controversies 
relating to wages, hours and other conditions of employment. The 
statute is designed to permit management and labor wide latitude to 
provide in their collective bargaining contracts for the terms and con- 
ditions of arbitration of any disputes which may arise during the life 
of the contract. The parties are free to determine the type of future 
dispute which is subject to arbitration (Sec. 95-36.2), the selection 
of the arbitrator (Sec. 95-36.6), the fees to be paid to the arbitrator 
(Sec. 95-36.5a), any time limitations which they may desire during 
the course of the proceeding (Sec. 95-36.7), and any general rules of 
procedure (Sec. 95-36.3c). This statute will furnish a firm legal 
foundation for the first time under the arbitration clauses of collective 
bargaining agreements in North Carolina. 

It should be emphasized that Article 4A applies only to voluntary 
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agreements to arbitrate labor disputes, and that its provisions do not 
include any other type of dispute. Although it is clear that agree- 
ments to arbitrate future labor disputes are now valid in North Caro- 
lina by virtue of Article 4A, it has recently become equally clear that 
the common law rule still applies to commercial disputes as distin- 
guished from labor disputes. On October 31, 1951 the Supreme 
Court of North Carolina held in Skinner v. Gaither Corp., 67 S. E. 
2d 267, that an agreement to arbitrate future disputes during the per- 
formance of a building contract was unenforceable. The contract 
provided for arbitration of “all disputes, claims or questions” subject 
to arbitration under the contract “in accordance with the provisions, 
then obtaining, of the Standard Form of Arbitration Procedure of 
The American Institute of Architects,” and likewise contained the 
specific provision that “the decision of the arbitrators shall be a con- 
dition precedent to any right of legal action that either party may have 
against the other.” When a dispute subject to arbitration later arose 
between the parties, the contractor instituted suit against the owner 
without resorting to arbitration and the Supreme Court affirmed a 
judgment overruling the defendant owner’s demurrer which had been 


based upon the arbitration clauses of the contract. The Court bluntly 
reiterated the common law rule in the following unmistakable lan- 
guage: 


“Tt is settled law in this jurisdiction, as in most others, that when 
a cause of action has arisen, the courts cannot be ousted of their 
jurisdiction by an agreement, previously entered into, to submit 
the rights and liabilities of the parties to arbitration or to some 
other tribunal named in the agreement.” (67 S. E. 2d at p. 269.) 


The policy of North Carolina toward arbitration is thus inconsist- 
ent at the present time, and legislative action is apparently the only 
method for remedying the anomaly. If agreements to arbitrate future 
labor disputes should be encouraged as a matter of state policy, as the 
legislature did in 1951, then similar action should likewise be taken 
with respect to other types ot disputes. 

















AMENDMENTS OF NEW YORK 
ARBITRATION STATUTE 


A long disputed recommendation of the Judicial Council that a 
waiver of the right to representation by counsel at an arbitration hear- 
ing be in writing signed by the party waiving, became law this year 
after similar bills had been vetoed by the Governor in previous years. 
The new law, Chapter 547 of the Laws of 1952, of April 8, 1952, was 
introduced by Assemblyman Gans. It will prevent any unintentional 
waiver of the right to representation by counsel which results from 
the incorporation in arbitration clauses of a reference to rules of a 
trade association. Contrary to AAA practice, such rules often limit 
or deny representation by counsel, and parties discover too late that 
they have waived their right to legal representation. The new law, 
by adding a new subdivision 1 of Sect. 1454 C.P.A., provides as fol- 
lows: “No waiver of the right to be represented by an attorney in any 
proceeding or at any hearing before an arbitrator shall be effective un- 
less evidenced by a writing expressly so providing signed by the 
party requesting such representation, or unless the party fails to as- 
sert such right at the beginning of the hearing.” 

Other amendments were introduced by Assemblyman Ludwig 
Teller, a member of AAA’s Arbitration Law Committee. One, which 
became Chapter 672 of the Laws of 1952, of April 15, 1952, provides 
that if a jury trial is desired on an issue “as to the making of the con- 
tract or submission or the failure to comply therewith,” such request 
must be made “not later than five days after the service of the order 
directing a trial of such issue” (amendment to Sect. 1450(2) C.P.A.). 

Another amendment, Chapter 757 of the Laws of 1952, of April 15, 
1952, is of more general importance. It permits parties to labor- 
management controversies the same scope in submitting “controver- 
sies existing at the time of the submission” that they have had under a 
future dispute clause. Parties may thus, by a written stipulation, sub- 
mit to arbitration the terms of a new collective bargaining agreement. 
The same amendment provides in Sec. 1448(1) C.P.A. that such 
arbitration agreement is enforceable “without regard to the justiciable 
character of such controversy or controversies.” 

Finally, Sect. 1448(2) C.P.A., was amended to cover valuation and 
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appraisal matters which are “independent of any issue between the 
parties.” The amendment therefore provides for a broader applica- 
tion of the arbitration procedure to valuations and appraisals where 
previously arbitration could be used only when the issue was part of a 
major controversy, namely, precedent or subsequent to any other 
issue, 

The aforementioned changes of the arbitration statute will become 
effective September 1, 1952. 


“The Effect of Fact-Finding and Arbitration on Collective Bargaining” 
was the title of an address by Elmer E. Walker, General Vice President, Inter- 
national Association of Machinists, at the Western Reserve and AAA Con- 
ference on Arbitration and Management Relations, Cleveland, Ohio, April 29, 
1952, where he said: “At the very outset I wish to make clear that I do not be- 
lieve there is an effective substitute for collective bargaining in the determina- 
tion of wages, hours, and working conditions. I also wish to make clear that 
the use of fact-finding or arbitration as substitutes for collective bargaining is 
no exception to this conclusion. As substitutes for collective bargaining, fact- 
finding and arbitration indicate that genuine collective bargaining has not been 
tried or that it has been deliberately avoided. All too often the use of these 
substitutes has been excused on the grounds that collective bargaining has 
‘broken down.’ The truth of the matter is that the will or desire to bargain 
collectively has broken down. . . . In connection with arbitration as a substitute 
for collective bargaining, there are several aspects which require consideration. 
First of all, arbitration of a final and binding nature has a function to perform 
as the terminal point in grievance machinery. Quite sensibly arbitration is a 
valuable aid in the administration of an existing collective bargaining agreement 
after all the previous steps have been exhausted. In short, the introduction of 
a third party under such conditions has genuine practical value. But the use of 
final and binding arbitration as a substitute for genuine collective bargaining is 
surrounded by many defects. In the first place, when the parties to the collec- 
tive bargaining process blindly pledge themselves to be bound by whatever deci- 
sion the arbitrator may hand down within the reference of the questions sub- 
mitted to him, they are in a position to arrive at a mutually satisfactory 
agreement themselves. Poor collective bargaining, stubbornness, or the neces- 
sity to save face by shifting responsibilities to others are the dominant reasons 
why arbitration is substituted for collective bargaining. If the parties are gen- 
uinely interested in justice, then no person is better qualified to deal with the 
unresolved issues more justly than the parties themselves.” 























Nationwide Inter-Company Arbitration Agreement* 


William S. Deak 


Vice-President, American Casualty Company of Reading, Pa. 


Seven and one-half million of our policyholders, pooling seven hun- 
dred million of their insurance dollars in physical damage, property 
damage and plate glass coverages, are due for much more considerate 
treatment by our insurance industry than they have ever experienced 
before. 

I use the phrase, “more considerate treatment,” in an all-inclusive 
sense to embrace not only the ultimate elimination of needless expense 
and annoyance to the insured in the final disposition of physical dam- 
age, property damage and plate glass claims, but also a substantial 
saving of his insurance dollar in the adjustment and litigation costs 
of these claims. 

We of the insurance industry have been working on this “more 
considerate treatment” problem for over 20 years. We appreciate 
that in a sense we are the trustees charged with the judicious adminis- 
tration of a huge fund entrusted to us by our policyholders. They 
are entitled to the best we can give them—in economy, consideration 
and service. 


%” 


This huge fund which is entrusted to us is, as you know, made up 
of the premium dollar paid by the policyholder. This dollar has many 
component parts. Among the major components are taxes, commis- 
sions, administrative expenses, adjustment expenses, in addition to 
the profit factor. But these are not all of the components. They are, 
however, the usual ones which are fixed and not readily subject to 
change. 

Fortunately, there is a component which is amenable to reason and 
regulation. It is that part of the premium dollar reserved for pure 
losses, 

Pure loss is the final dollar cost of a claim to the insurance com- 
pany. In physical damage and related matters it can be considerably 


~ — delivered at Atlanta Claims Association’s Conference, January 
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controlled by the minimization of adjustment costs and close attention 
to possible salvage and subrogation recoveries. We consider this 
pure loss factor the most important component. It is that part of the 
premium dollar which we of the claims fraternity must guard most 
vigilantly. 

When I say that we must guard vigilantly this pure loss factor—I 
say it with all of the emphasis at my command. I say it because the 
pure loss factor is a potent element in keeping insurance companies 
from pricing themselves out of the market. It is an important balance 
which may well weigh our own personal existence as insurance men. 
If our industry cannot bring itself to more economy, consideration 
and service for our policyholders—and for the public at large—each 
of us must be prepared to shoulder our share of responsibility for its 
failure. 


(You company executives, you company fieldmen, you insurance 
attorneys and independent adjusters have a vital stake in this prob- 
lem. ) 

Now let me point out just a few of the costly and annoying situa- 
tions which are almost daily occurrences throughout the country. 


They involve not only our companies but the policyholder, his local 
or federal tax dollar and the public in general. 

I recently watched a trial in our local court room. It turned out to 
be a subrogation claim of one insurance company against another, in- 
volving approximately $250.00. There they were—two insurance 
companies, in the court room with 12 jurors being paid at the rate of 
$7.00 a day, the Judge, the Clerk of the Court, a plaintiff’s lawyer, a 
defendant’s lawyer and such other attendants as were necessary. 
This particular case took the court’s time for a whole day. I knew it 
was a foregone conclusion that the disappointed party would make a 
motion for a new trial and thus tie up the court’s time again at a 
future date. 

To me, this litigation of subrogation matters is a sheer waste of 
money. It is an imposition on the County’s treasury to be forced to 
support a court to handle something which should have been taken 
care of in some other manner satisfactory to both companies. With 
counties and municipalities trying to make ends meet without more 
taxation, certainly they should not be burdened with needlessly in- 
creased judicial activity. 

I venture to say that the policyholder who collected his collision loss 
did not anticipate that after having paid a premium for protection he 
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would have to spend his valuable time sitting in a court room and 
testifying in order to help his carrier recover its loss. The property 
damage carrier forced its insured to come into court and wait around 
and testify, even though he had told the carrier, “I am at fault and I 
don’t see why you don’t pay this claim.” On the other hand, the only 
interest the collision carrier’s insured had in the matter was probably 
his deductible amount. He certainly did not feel that he should waste 
his time trying to pull his carrier’s chestnuts out of the fire. 

In many instances, (and you know this is true), subrogation cases 
are tried by young lawyers who are cutting their legal eye teeth. As 
a rule, these young lawyers are trying to demonstrate their ability 
to themselves and to their superiors. Many times they undertake 
protracted examinations and engage in controversies and delaying 
tactics. All of this increases the expense to both carriers. This can 
all be avoided. If the procedure in other jurisdictions is typical of 
this, you can well calculate that about one-half of a court’s time is 
taken up with the adjudication of property damage claims and a lot of 
them involve subrogation rights of some carrier who either sues di- 
rectly or in the name of the insured. This, to me, is entirely unfair 
and definitely inconsiderate of the general public. 

Many years ago some of the companies realized that something 
should be done about their handling of subrogation matters. Some 
companies decided to enter into private agreements with each other 
covering not only local situations but nationwide operations. They 
evolved an agreement which became commonly known as a “knock 
for knock” agreement, or as some called it, a subrogation waiver 
agreement. It worked like this. If an accident occurred involving 
policyholders of two companies covered by agreement—and the col- 
lision carrier paid its loss—it then waived all claims against the prop- 
erty damage carrier. 

The idea was simple enough, but many abuses soon developed in 
these “knock for knock” agreements. Property damage carriers told 
the property damage claimants—“Here is your $50.00 deductible, 
now go after your collision carrier.” Collision carriers, on the other 
hand, told their insureds to go after the property damage carrier and 
collect the entire amount due. This needless to say, caused dissatis- 
faction among the policyholders and agents and caused repercussions 
that reached into the Insurance Departments and the legislatures of 
several States. Montana, Kansas and Indiana took official notice of 
this situation and took steps to stop it. I believe “knock for knock” 
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agreements still exist, but speaking for my company, we cancelled all 
such agreements many years ago when we discovered the abuses that 
had crept into them. 

You can readily see from these few illustrations that litigation and 
“knock for knock” agreements are not the solutions for inter-company 
disputes. 

Years ago a comparatively small group of far-seeing company ex- 
ecutives recognized the need for another approach—one that would 
embody economy and consideration—to the vexatious problem of sub- 
rogation recoveries. They hit: upon a remedy which is as old as the 
law itself. That remedy is arbitration! 

For 22 years the work of implanting the thought and desire for ar- 
bitration among companies has steadily progressed. Today I am 
happy to say that an expanding national program is under way 
whereby seven and one-half million policyholders can be assured of 
“more considerate treatment.” Let me tell you how this has all come 
about and then give you the highlights of the program and its aim. 

In 1929 the National Bureau of Casualty and Surety Underwriters 
in the metropolitan area of New York City set up an arbitration board 
through its Claim Department. The companies party to such an 
agreement agreed to abide by rules of arbitration set up by the Claim 
Department of the National Bureau of Casualty and Surety Under- 
writers and, even though the number of companies who subscribed to 
this agreement were limited, the program was a success during its 
fifteen years of existence. It did prove conclusively on a limited scale, 
that company claim departments and companies as a whole can get 
along if a serious effort is made, as it was in this case, to solve their 
problems without resorting to litigation. 

Subsequently, the Association of Casualty and Surety Companies 
formed a Claims Bureau Advisory Committee and took over the 
Claim Department of the National Bureau, while the National Asso- 
ciation of Mutual Casualty Companies had its Casualty Claims Ex- 
ecutive Committee. These two Committees, each for its own group, 
met and discussed and tried to solve their claim problems for the sake 
of uniformity. In 1938 these two groups combined into what is 
known as the Combined Claims Committee. This Committee at- 
tempted to work out and solve problems for the industry as a whole 
insofar as claims were concerned. 

The activities of the Arbitration Board set up in the metropolitan 
area of New York City were carefully watched by the Combined 
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Claims Committee until the Committee thought that here at last was 
a remedy which could be applied on a nationwide basis. To function 
properly, however, there had to be proper local organizations to han- 
dle the ground work and locations had to be sought where properly 
qualified individuals were available to compose a large panel from 
which arbitrators could be selected. It was also essential that all or- 
ganization and procedures be regulated from a central national point. 

Here is the way the program worked out. In the Combined Claims 
Committee there was established a joint Sub-Committee whose func- 
tion was to oversee and supervise the Inter-Company Arbitration 
Agreement. In 1944, this Sub-Committee, guided by the experience 
and observations of the Arbitration Board previously operating in 
New York City, drew up an agreement for inter-company arbitration. 
At that time, the agreement was limited to members affiliated with 
either the National Association of Mutual Casualty Companies or the 
Association of Casualty and Surety Companies. It started out with 
fifteen mutual casualty companies and thirty-six stock companies be- 
coming signatories. Today there are over 150 signatory companies of 
the two associations, including members of the two Associations and 
companies affiliated with them. Because this program has been so 
successful up to this point, the Combined Claims Committee feels that 
we are now ready to expand. As part of this expansion program, to 
the 56 locations in the United States now available for arbitration the 
Combined Claims Committee will arrange to add 25 more. The stock 
companies now signatories to the agreement are writing $271,807,000 
worth of physical damage and $216,806,000 worth of property dam- 
age, or a total premium volume of $488,613,000 in these lines. In ad- 
dition there is an equally substantial volume written by the mutual 
companies. 

As part of the expansion program the Combined Claims Committee 
has now decided to invite a number of companies not members of 
either of the Associations or affiliated with them as signatories of the 
Nationwide Inter-Company Arbitration Agreement. These com- 
panies each write at least $500,000 in physical and property damage 
coverage. Approximately 130 companies will be involved, with a 
total premium volume of $144,680,000 worth of physical damage and 
$75,313,000 worth of property damage. If all of these companies be- 
come signatory to the Arbitration Agreement, the premium volume in 
these two lines will be over $700,000,000 and, where there are now 
five and one-half million policyholders involved, it should bring the 
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count up to seven and one-half million. The companies asked to join 
this Arbitration Agreement will furnish a reservoir of additional 
qualified personnel from which additional Arbitration Panel members 
can be selected. In all instances the arbitrators are qualified, salaried 
employees of companies and serve on these Panels at the companies’ 
time and expense. 

As to how successfully the Inter-Company Arbitration has been 
working, let us look at the record for 1950. During that year, 1,163 
cases were arbitrated across the country. Of these, awards were 
rendered for the plaintiff in 582 cases and for the defendant in 581 
cases. The figures for these findings are close, but when you consider 
that this happened in 56 different locations in the United States it 
shows that remarkable judgment is being used by the arbitrators and 
the fact that they are all operating under the same rules and regula- 
tions indicates a high degree of impartiality. 

In New York City, of 284 cases arbitrated there during 1950, 
awards were rendered for the plaintiff in 139 and awards for the de- 
fendant in 145 cases. For the 11 months of 1951, 515 cases had been 
arbitrated in New York City. Of these, the plaintiffs won 257 and 
the defendants won 258. At this rate, with the New York City ex- 
perience being indicative of a national average, the number of cases 
arbitrated will be double that of 1950. 

The foregoing figures cover about 56 places of arbitration. When 
we add 25 more during the coming year you will see that a substantial 
number of cases will be determined by arbitration rather than by liti- 
gation. Another point to be considered in determining the number 
of cases that are handled by arbitration is the fact that in New York, 
of the number of cases accepted for arbitration, about three-fourths 
were settled between the involved companies without the necessity of 
an arbitration hearing. This indicates that such cases were settled 
after the companies involved took a second look into the claim file. 
In 1950, the total amount of awards rendered was $295,402.00, or an 
average of $254.00 per case. If we follow the New York ratio nation- 
wide, then there should have been about $900,000.00 worth of cases 
disposed of without going through arbitration. 

If we are to assume that these cases would cost the companies at 
least one-third for litigation and other expenses, arbitration by com- 
pany representatives then would have saved approximately $300,- 
000.00. Savings like these, plus the early determination of companies 
subrogation recoveries, certainly will affect the loss portion of the 
premium dollar and eventually the rate to be charged. It is true, of 
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course, that in some cases salaried employees are not involved but 
attorneys and independent adjusters are used. In such cases, these 
persons will receive the same fee as if they had been handling the sub- 
rogation case through legal procedure, that is, about 25% on cases 
settled without arbitration hearings and about 3314% if the arbitra- 
tion hearing goes to completion or to an award. This should prove 
that it is even advantageous for attorneys specializing in this sort of 
work to make use of these facilities which do not involve the amount 
of work that court procedure of necessity must. 

This new method of disposing of inter-company disagreements or 
collection is really snow-balling. We may look confidently into the 
future and be certain that before long practically all inter-company 
controversies will be settled in this manner. 

The Arbitration Agreement is quite simple and most fair and work- 
able. It contains only five articles or parts. Two of the articles deal 
with the jurisdiction of an arbitration panel, another two provide for 
the establishing of the procedure to be followed and the past permits 
any signatory company to withdraw from the agreement upon 60 days 
notice. The purpose of the agreement is contained in the first article, 
which by the way, is almost the shortest of the five. It calls upon the 
signatory companies to forego litigation among them and in its place 
to submit to arbitration their questions or disputes. The companies 
are only definitely required to submit to arbitration on matters 
involving physical damage or plate glass claims not in excess of 
$1,500.00. 

The next article appeals to me to even a greater extent than the 
first. By this article, and it is not a mandate, the companies are free 
to take advantage of the broad scope and extensive possibilities of 
friendly arbitration in any type or nature of claim with no dollar 
amount limitation. In other words, all of the facilities of an arbitra- 
tion committee in any type of inter-company claim controversy what- 
soever are at the disposal of the signatory companies, when any two or 
more such companies, who are directly interested in a particular mat- 
ter, mutually and voluntarily submit to arbitration. 

It is conceivable that under the provisions of this second article all 
inter-company disputes can be done away with. Remember, this ar- 
ticle not only applies to physical damage matters, but every other type 
of casualty insurance claim you work with. 

I am sorry to say, however, that while there has been some use 
made of Article II, there has not been nearly enough. It appears that 
many companies are reluctant to trust arbitration committees with 
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such intricate problems as questions of coverage and policy interpre- 
tations. I think, however, that there is a substantial measure of justi- 
fication for their feelings. They are fearful that a specific problem of 
coverage, let us say, may be interpreted one way in one jurisdiction 
and another way in another part of the country. 

We all know that the court room airing of controversies on policy 
interpretations causes the public to feel that the companies who wrote 
the policies do not seem to know what the contract states or means. 
It appears to the public that the companies are just endeavoring to 
side-step their just obligations or to pass the buck to another com- 
pany. 

While my time is too limited to attempt to cover all the details and 
regulations in the Arbitration Agreement, there are some thoughts 
that I want to leave with you. In the first place, it must be remem- 
bered that arbitration does not take care of anyone else’s interest other 
than the interest of the two companies involved. In other words, the 
part involving the insured’s deductible is not subject to arbitration. 
We have made it a policy, however, should an adverse award be made 
against the property damage carrier that immediately, without any 
deductions, the property damage carrier is to forward to the collision 
carrier’s insured the full amount of the deductible. This, I believe, is 
an excellent step which helps to restore public confidence. Up to this 
time, the amount the insured was to receive was determined only by 
the results of litigation. In many cases it is the practice of companies 
upon making recovery to deduct the cost of making this recovery and 
then sharing the proceeds with the insured in proportion to the extent 
to which each was involved. By arbitration, the insured will receive 
his full amount regardless of the amount awarded by the arbitrators 
to the other carrier, provided of course the finding had been made in 
favor of the collision carrier. 

Please remember, however, that this does not prevent the insured, 
in case the arbitrators decide against the collision carrier, from assert- 
ing his rights for the deductible and for any other items of damage he 
thinks he is entitled to. 

Many of you attorneys present today wonder whether or not this 
might be considered an illegal practice of law. Article 5A—“State- 
ment of Principles on Rights and Duties of Lawyers and Laymen in 
the Business of Adjusting Insurance Claims”—adopted by the Con- 
ference Committee on Adjusters, prohibits us from collecting any 
money for which the insurance company is not liable. This Confer- 
ence Committee includes in its member organization the American 
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Bar Association and all segments of the insurance industry. That 
is the reason the amount of the insured’s deductible is never a subject 
of arbitration. We might also mention that the American Bar Asso- 
ciation is fully aware of this procedure and has fully approved it. 
Furthermore, the regulations of the Arbitration Agreement do not 
prohibit any representative of a carrier from appearing or prosecuting 
his claim before the Panel, whether he be lawyer, independent adjuster 
or a salaried company employee. 

We believe that this Nationwide Inter-Company Arbitration Agree- 
ment is carrying out the principles for which insurance companies 
stand to give honest, fair, equitable treatment to every claimant and to 
resort to litigation only when other means fail. Of course, with the 
public on third party actions we cannot always do this. Unfortu- 
nately, there are many lawyers who would not think of first endeavor- 
ing to negotiate for adjustments or for settlements but start suit and 
talk settlement afterwards. In our arbitration procedure, if a suit had 
been started without knowing that both parties were signatories to this 
Agreement, the initiating party immediately upon learning that the 
defendant is a signatory company must withdraw his action and submit 
to arbitration. When we do this we are practicing what we preach; 
that is, to settle promptly, fairly and satisfactorily with the members 
of the public and our policyholders. 

I have given you the background, highlights and aim of the program 
for the expansion of the Nation-Wide Inter-Company Arbitration 
Agreement. I would like now to summarize some of the advantages 
apparent in the use of arbitration and show how each of you fit into 
the picture. 

A. Economy : 

1. Thousands of premium dollars will be saved by the elimina- 
tion of a great part of the witness fees, expert’s charges, in- 
sured’s traveling expenses and other costs incidental to the 
preparation and trial of subrogation cases. 

Subrogation cases may be presented to the Arbitration Panel 
by staff claims personnel of the companies involved as part 
of their regular claims adjustment functions. 


Let me again stress at this point that the agreement and plan of 
procedure does by no means contemplate the elimination of the valu- 
able services of the subrogation attorney or the general attorney. 
Neither does it call for the exclusion of the independent adjuster. 
Each of them can properly represent his companies before the Panel. 
The attorneys’ or the adjusters’ fees are to be the usual arrangement 
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which is locally customary on these matters placed in their hands for 
collection. In fact, the attorney should find the plan much to his ad- 
vantage in that the hearings will be scheduled for a definite and usually 
mutually convenient date and hour. Unlike court room procedure, the 
attorney’s valuable time will not be wasted by awaiting trial and by 
continuances. 


B. Consideration: 
2. 


Thousands of dollars of public funds will be saved by relieving 
the courts of trying hundreds of subrogation cases involving 
$1,500.00 or less. 

The courts’ calendars will be materially lightened, thus aiding 
in the speeding up of their disposition of cases. 

Many lost hours and even days will be spared the insured by 
not subjecting him to the irksome duty of a court room plain- 
tiff or defendant. 

The insured will not have to lose wages nor be called upon to 
neglect his business. 

The insured will not be the innocent victim of inter-company 
differences which necessarily causes him apprehension as to 
what indemnity, if any, he will receive—to say nothing of the 
expense and trouble of suing an insurance carrier for it. 


C. Service: 
3 


If the insured has a deductible interest he will receive it in full 
immediately upon an award being made to his company. 
The final disposition of his claim will be made speedily and 
consequently, he will know that he need not be concerned 
about appearing at a court trial at some indefinite time. 





The Law Revision Committee of the State of New York, in the 
report of its activities to the State Legislature, mentioned among the 
proposals received by the Commission and placed on its agenda for 
studies the following : 


“Arbitration; proceedings initiated by a foreign corporation 
doing business in New York without certificate of authority; 
avoidance of agreement to arbitrate on ground of fraud in per- 
formance of sales contract containing arbitration clause ; arbi- 
tration when person not party to arbitration would be proper 
party defendant in action at law by person against whom agree- 
ment to arbitrate is enforced.” 











On the Meaning of the Term “Arbitration” 


John J. Savage 


ssociate Professor, Fordham Universi 
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Scientists find justifiable pride in searching for the causes of things. 
The results of scientific experiment need to be expressed in terms 
such as a reader of limited technical education can understand. For 
professional colleagues these results may well be expressed in mathe- 
matical formulas which give all the information that the initiated may 
need. 

The history of a word like “arbitration” or “arbiter” may throw 
some light on the primary meaning of the word itself. Either because 
of the political or social conditions of speakers who have found it 
necessary to use certain words or phrases or because of the prestige 
of some prominent individual who sets his stamp of approval on a 
variation in semantic emphasis, there arises a need for a well-defined 
study of the history of words. Inasmuch as ideas are symbolized by 
words, an attempt to trace the genesis of words is a fitting preparation 
for a brief chapter in the history of ideas. 

A short sketch of the evolution of the word “arbiter” (“arbitra- 
tion,” “arbitrary”) may then be of interest to those who use such 
terms in their professional activities. The evolution of words has a 
certain parallel to a similar process in biological science. From a 
single cell in the course of ages is produced a more complex organism. 

The fundamental root of “arbiter” which has exactly the same form 
as the Latin “arbiter” (a spectator, witness) is found in an Italic 
dialectical word “arputrati.”” This dialect known as Oscan-Umbrian, 
from which Latin borrowed many words, was one of the numerous 
Italic languages that have survived chiefly in inscriptions. The 
Umbrian “arputrati” is considered to be composed of the prepositional 
prefix “ad” (in or to) and “baetere,” a verb meaning “to go.” The 
primary significance, therefore, of “arbiter”? seems to be “one who 
goes to something in order to see or hear it.” A derivative meaning 
is found in the old Roman code of laws known as the Twelve Tables, 
where “arbiter” signifies “one who has power over another.” 
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The tendency of certain biological species to degenerate is exem- 
plified also in the province of language. In the second century A.D. 
we find a Latin author named Aulus Gellius using the word “arbi- 
trarius” in the sense that we now give to “arbitrary” (depending on 
the will). This signification was taken over into Romance languages 
and, of course, into English. This is the pejorative or derogatory 
meaning of a word which originally meant “done by umpire.” A 
transitional stage in the development of the meaning of the abstract 
noun “arbitrium” is found in Cicero. In defending one of his clients 
he distinguishes “iudicium” (judgment) from “arbitrium” by stating 
that the former is concerned with a certain sum of money, while the 
latter deals with an uncertain sum. Hence “arbitrarius” is occasion- 
ally found to signify “uncertain.” 

It is most interesting, then, to note that so many of these divergent 
meanings are today incorporated into what an individual means by 
the word “arbitration.” We need not be surprised, therefore, to find 
such confusion amongst the uninitiated today as in former ages re- 
garding the strict meaning of “arbitration” and related words. 


THAT CHRISTOPHER COLUMBUS HAD THE COURAGE 
OF HIS CONVICTIONS was evidenced when he landed his small, 
sea-tossed fleet on American shores. That he was also endowed with 
business acumen and a sense of fair play may be adduced from his 
having embodied this arbitration clause in his last will and testament: 
“And if there be any dispute then in such a case it shall be 
submitted to two relatives of ours, or to other persons of good 
standing, and let these take one for their defense, and leave 
the other person to him for the defense of his interest. And if 
they cannot come to an agreement let the two judges select a 
third one of good standing so that nobody will be suspected 
of partisanship.” 








HOBBES ON ARBITRATION 


In his “Leviathan or the Matter, Form and Power of a Common- 
wealth Ecclesiastical and Civil,” first published in 1651, Hobbes 
writes in Chapter V entitled: Of Reason and Science (The Harvard 
Classics, vol. 34, p. 344) : 


“And, as in arithmetic, unpracticed men must, and professors 
themselves may often, err, and cast up false; so also in any 
other subject of reasoning, the ablest, most attentive, and most 
practiced men may deceive themselves, and infer false conclu- 
sions ; not but that reason itself is always right reason, as well 
as arithmetic is a certain and infallible art: but no one man’s 
reason, nor the reason of any one number of men, makes the 
certainty ; no more than an account is therefore well cast up 
because a great many men have unanimously approved it. And 
therefore, as when there is a controversy in an account, the 
parties must by their own accord set up, for right reason, the 
reason of some arbitrator or judge, to whose sentence they 
will both stand, or their controversy must either come to blows 
or be undecided, for want of a right reason constituted by 
nature; so it is also in all debates of what kind soever. And 
when men that think themselves wiser than all others, clamor 
and demand right reason for judge, yet seek no more but that 
things should be determined by no other men’s reason but 
their own, it is as intolerable in the society of men, as it is in 
play after trump is turned, to use for trump on every occasion 
that suit whereof they have most in their hand. For they do 
nothing else that will have every of their passions, as it comes 
to bear sway in them, to be taken for right reason, and that in 
their own controversies ; betraying their want of right reason, 
by the claim they lay to it.” 
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The gradual transition characteristic of so many changes in social 
institutions in Great Britain was featured in the Labour Government’s 
announcement this past summer of the revocation of the Conditions 
of Employment and National Arbitration Order of 1940 and its re- 
placement with a new Industrial Disputes Order. Under the old 
Order strikes and lockouts were prohibited, with unresolved disputes 
being subject to the decision of the National Arbitration Tribunal. 
Under the new Order there is still provision for an arbitration body, 
the Industrial Disputes Tribunal, but the official ban on strikes and 
lockouts has been removed. In view of the fact that the older Order 
had been debated and upheld by large majorities in every Trades 
Union Congress since 1946, and as recently as the fall of 1950, it is 
interesting to inquire into the circumstances which prompted its 
revocation in August, 1951. It is even more important to explain 
why the British labor movement, with its long tradition of free col- 
lective bargaining, was willing to continue to support compulsory 
arbitration for six years after the end of World War II. 

Although the old Order had been drawn with the needs of the war 
emergency in mind, it was twice extended with the consent of the 
Trades Union Congress and the British Employers’ Confederation, for 
a five year period in 1945, and again in 1950. These extensions, 
however, were made with the understanding that either side could 
at any time seek the revision or revocation of the Order. In view 
of the speed with which American unions moved to return to free 
collective bargaining after August, 1945, it is interesting to review the 
reasons which led their British counterparts to support the con- 
tinuance of the war-time system of adjusting labor disputes. 


* This article is a sequel to the one on “Compulsory Arbitration of Labor 
Disputes in Great Britain” which appeared in The Arbitration Journal vol. 7, 
p. 31 (1952). 
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These reasons may be summarized as follows: 1) the system of 
compulsion rested upon a voluntary basis of agreement; 2) the 
flexible administration of the Order by the Minister and the Tribunal 
made its provisions acceptable to a majority of the unions; 3) the 
weaker unions believed that it was easier to get what they wanted 
through arbitration than through strike action; 4) the lack of en- 
forcement and the failure of the government to prosecute unofficial 
strike leaders until late in 1950 made union existence under the 
Order tolerable; and 5) the desire of the TUC leaders to cooperate 
with the Labour Government in maintaining and encouraging pro- 
duction and in controlling inflation led them to support an alternative 
to strikes. On the other hand, opposition to the Order from within 
the ranks of labor was :not lacking. The exclusion of certain issues 
from the jurisdiction of the Tribunal, the delays in procedure; the 
lack of opinions in the awards; and the belief of certain strong craft 
unions that they were being forced to surrender the advantages of 
their bargaining power were all arguments advanced by those ele- 
ments which were hostile to compulsory arbitration. The annual 
debates of the TUC reveal this clash of opinion, although interestingly 
enough, as we shall see, it was not these debates but rather the institu- 
tion of enforcement proceedings by the Labour Government which 
finally brought the Order to an end. 

In its report to the Trades Union Congress annual convention held 
at Margate in 1948 the General Council advised the delegates that a 
revision of the Order might be made necessary as a result of a recent 
High Court decision which denied to the Tribunal the right to order 
reinstatement of discharged workers.‘ Two alternatives were re- 
ported as under consideration: 1) to amend the Order to give the 
Tribunal explicit power to order reinstatement; or 2) to amend the 
definition of a trade dispute to exclude controversies over reinstate- 
ment, thereby freeing the unions to strike. Both courses presented 
difficulties since the first would still leave the employer free to dis- 
charge the reinstated workers, so long as he gave proper notice under 
the terms of the contract, while the second raised the question of iso- 
lating disputes over reinstatement from the other issues which were 
likely to be present in the same case. In the debate which followed, 
however, little attention was given to this dilemma. Instead a resolu- 

1 Known as the Crowther case. The Court held that an order of reinstate- 
ment could not be enforced by law. For a more detailed analysis of this and 
other court decisions see an article by this writer: “Legal Aspects of Com- 


pulsory Arbitration in Great Britain” published in Labor Law Journal vol. 3, 
p. 332 (1952) and in Cornell Law Quarterly vol. 37, p. 403 (1952). 
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tion calling for total repeal of the Order was introduced by a delegate 
from the Bakers’ and Confectioners’ Union who reported that the 
workers in the bakery industry felt that the restoration of the right to 
strike would enable them to get higher wages than they had been able 
to obtain through arbitration. “We have no desire to embarrass this 
Government,” he stated, “but we cannot agree that we shall be con- 
tinually embarrassed by the frustration of our efforts, whether it be 
by a Labour Government or whether it may not.” The Order, he 
continued, was a source of embarrassment to union leaders who found 
themselves faced with wild-cat strikes against decisions of the Tri- 
bunal. The seconder of the resolution, R. Openshaw of the Amal- 
gamated Engineering Union, expressed his concern that three years 
after the end of hostilities compulsory arbitration was still in existence 
in a democratic country. Strikes, he pointed out, were “a very 
necessary evil, and I would regret the day when the trade unions of 
this country. . . were not free to say at a certain stage, ‘We want to 
withdraw our labour’.” 

Speaking for the resolution, C. J. Bundock of the National Union 
of Journalists objected to the Tribunal’s practice of handing down 
awards without opinions. In two cases involving his union, he stated, 
the employers had won under completely contradictory sets of facts, 
leaving the union baffled as to how to proceed in arguing other cases. 

Opposition to the resolution came from the General Council and 
from the representatives of the large general unions whose diverse 
membership ranging, as has been said, from midwives to gravediggers 
often proves a source of weakness in collective bargaining, although 
it carries weight in the councils of the TUC. Sir Mark Hodgson of 
the General Council reminded the delegates that the possibility of 
being able to force the employer to arbitration left the advantage with 
the unions. In recent weeks, he continued, the Tribunal had handed 
down wage increase awards far in excess of those which could have 
been obtained through strikes, a point which was endorsed by a rep- 
resentative from the General and Municipal Workers. With the 
officers and general unions firmly in control, the resolution to abolish 
the Tribunal was defeated by an overwhelming card vote. 

The related question of illegal stoppages was dealt with in a resolu- 
tion offered by Tom Williamson of the General and Municipal Work- 
ers condemning the “disloyal” activities of small factions of the move- 
ment. More than a thousand such stoppages had occurred between 


January and June, 1948, he pointed out. ‘We stand today,” he re- 
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minded the delegates, “in the most responsible position we have ever 
attained at any time in the history of the Trade Union Movement.” 
With the exception of a rejoinder by a delegate from the Shop and 
Distributive Workers’ Union that “... the first loyalty of every trade 
unionist is to his or her class,” the resolution aroused no further 
discussion and was carried. 

The next year’s Congress, held at Bridlington, saw a more heated 
debate over the whole question of stoppages and arbitration. In his 
presidential address to the Congress, Will Lawther praised the move- 
ment for achieving a better record of industrial peace in the first half 
of 1949 as compared with the similar period in 1948. “I should like it 
to go forth to the world from this Congress,” he stated, “that our 
Trades Unions have found and are using better methods of settling 
industrial disputes than the use of the strike weapon.” Nevertheless, 
he warned, the strike weapon was still being abused, as in the case of 


the dock and engineering stoppages. In a resounding declaration 
of policy he said: 


“TI go so far as to say that with a Labour Government in office, 
and with the Trade Union movement as strongly organised as it 


is and exercising its present influence, no deadlock should arise 
for any union under responsible leadership which can only be 
broken by the hammer-blow of a large scale strike.” 


The labor movement, he concluded, must set the national welfare 
above its sectional interests. 

A challenge to Lawther’s statement that strikes were now obsolete 
was entered by C. J. Bundock, together with a motion calling for the 
termination of the Arbitration Order as soon as possible. “These 
people who regard trade union leaders as the fomenters of strike 
trouble do not know the first thing about our job,” he complained, 
citing again the frustration he felt in being called upon to support 
decisions of the Tribunal which were given without reasons. How 
can union leaders keep their members “sweet and contented?” he 
queried, adding, “It is not sufficient that justice be done; justice must 
seem to be done.” 

At this point the stormy petrel of the British labor movement, 
]. B. Figgins of the National Union of Railwaymen, moved to second 
the resolution. He pointed out that the railway unions had set up 
their own arbitration machinery, the Railway Staff Tribunal, as an 
alternative arrangement. But regardless of whether arbitration was 
inside or outside the industry, the Order had been prejudicial to free 
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negotiation. Similar complaints were voiced by delegates from the 
Vehicle Builders and the Bakers. 

On the other side, representatives of weaker unions such as the 
Engineers Surveyors’ Association and the Furniture Trade Opera- 
tives, reported that their unions had made substantial gains through 
arbitration. The opinion was also advanced that in the event of a 
recession, arbitration would help to prevent reductions in wages. 
This last point indicated that despite the full employment of the 
moment, some trade unionists had long memories of the past and 
short hopes for the future. 

A show-down vote on the resolution was averted, however, when 
Williamson, after conceding the existence of certain anomalies and 
defects in the Order, suggested that the whole matter be referred to 
the General Council for further study and recommendations. Ac- 
cordingly the motion was withdrawn. 

In keeping with this promise the General Council subsequently ex- 
tended an invitation to all the unions to submit proposals for change. 
Twenty-six unions representing more than half the TUC member- 
ship replied, but only four of these recommended repeal of the Order. 
The rest made certain recommendations for procedural changes. 
Among these were suggestions that there be less delay between 
the reference of a dispute by the Minister and its hearing by the Tri- 
bunal ; that it should be obligatory for the Tribunal to hear all cases 
in public; that the use of attorneys be prohibited; and that the Tri- 
bunal publish the reasons for its decisions. It was also proposed 
that the Order be in some way amended to clear up the anomaly of 
cases involving reinstatement. 

Reviewing these suggestions in its report to the Brighton Con- 
gress in 1950, the General Council stated that representations had 
been made to the Minister concerning the desirability of expediting 
the Tribunal’s work through the creation of two divisions—a change 
subsequently adopted. The Council rejected the proposals dealing 
with attorneys and public hearings as unwarranted interferences with 
the internal administration of the Tribunal. No solution to the 
reinstatement problem had yet been found. Since only four unions 
recommended the writing of opinions, the Council was not impressed 
with the need for a change in this procedure, particularly since the 
same practice was followed by the Industrial Court. 

When this section of the Council’s report came up for debate 
Figgins moved the following resolution: 


“That this Congress urge the Government to discontinue im- 
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mediately the Conditions of Employment and National Arbitra- 
tion Order No. 1305.” 


Expressing his dissatisfaction with the Council’s report, Figgins 
stated that the time for repeal of a war-time measure, long overdue, 
was now here. The natural operation of economic forces under 
conditions of full employment would make it possible for unions to 
use their bargaining power to advantage were it not for the restraints 
imposed by the Order. Whatever restraint was needed in the national 
interest would continue to be exercised by the leaders in formulating 
wage claims. At this point a craft union delegate attributed the 
movement’s inability to gain recruits to the frustration and apathy 
induced by the Order. A new argument was introduced by a rep- 
resentative of the London Society of Compositors who protested that 
in the current lockout of 5000 printers the government had failed 
to enforce the Order against the employers. Had this been a strike, 
he asserted, the Minister would have acted with more speed. “I 
recognize that he is ina quandary: Troops in the employers’ printing 
houses are not nearly so effective as in a meat market, but they could 
have been officer class only.”* Still another point was raised by A. L. 
Horner of the Mineworkers, who complained that the ability of 
dissident groups to go to the Tribunal was undermining the indus- 
try’s own voluntary arbitration machinery. 

Defense of the Order was again entrusted to the General Council 
and the general unions. F. Coyle of the Transport and General 
Workers Union stated: 


“It may be more spectacular to lead a strike, but I suggest that 
you serve the interests of your members much better if you think 
your way through than bash your way through.” 


But it was Williamson who again brought up the big guns in an im- 
passioned speech for the preservation of compulsory arbitration. The 
contention that union membership had been adversely affected by the 
Order was disproved, he stated, by the fact that union membership 
had doubled in the past decade. The effect of the Order on collective 
bargaining was greatly exaggerated since only 188 cases a year went 
to the Tribunal, many of these being weak cases which the union 
leaders knew in advance there was little chance of winning. Cries 
of “protest” and “shame” arose at this point. Nevertheless, William- 
son went on, although the weakest cases were those referred, con- 


* This was a reference to the use of troops to perform labor services when 
the London meat market had been tied up by a strike. 
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cessions were obtained in whole or in part in 80% of the cases. 
Some cries of dissent greeted this figure. Finally Williamson 
challenged Figgins to say what action would be taken if the Order 
were repealed. 


A delegate: “Strike.” 

Williamson: If strike “is to be the modern trend of trade union 
functions in these times of rehabilitation of our econ- 
omy, let us forget about full employment and the 
maintenance of our standard of life.” 


Williamson’s eloquence supported by the numerical strength of the 
general unions won the day, and the motion was lost by a vote of 
5,166,000 to 2,423,000. 

Despite this overwhelming endorsement of compulsory arbitration, 
the events of the next few months were to spell the doom of the 
Order. The trouble began when the Labour Government for the 
first time since the end of the war started to prosecute strikers in 
two instances.° 

The first case occurred in the fall of 1950 when the Attorney Gen- 
eral charged ten employees of London’s municipal gas works, who 
were unofficial leaders of a strike, with a violation of an 1875 statute 
making it a crime for utility workers to break their contracts of service. 
When the men instead pleaded guilty to a violation of Order No. 1305, 
the original charge was dropped. After sentence of a month in jail 
for each of the ten had been pronounced, a mass meeting of the 
strikers voted by only a narrow margin to return to work. Some 
months later, upon appeal, the jail sentences were reduced to fines. 

The second case arose early in February, 1951 when the govern- 
ment arrested seven dockers, leaders of a rank and file Port Workers 
Defense Committee, for persuading 450 men to walk off their jobs in 
protest against their union’s acceptance of a compromise wage 
adjustment. This time the original indictment charged a violation 
of No. 1305. These arrests led to a chain reaction of protest and a 
spreading of the strike untii one-third of the entire London dock force 
and an even larger percentage in Liverpool and Manchester were idle. 
The strike was, however, temporarily suspended pending the out- 
come of the prosecutions. In April the jury found the men guilty 
on one count of the indictment, but failed to agree on the other. This 

3 During the war the government had brought 109 cases to the courts in- 


volving the prosecution of 6281 workers and 2 employers. These were only a 
fractional number of the stoppages which took place during the war years. 
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verdict sparked a resumption of the walkout. Within a day, however, 
further trouble was averted when the government abandoned the 
prosecution ostensibly because of the “illogical” findings of the jury. 

The consequence of these two attempts at peacetime prosecution 
was a widespread protest in the ranks of the unions against the con- 
tinuation of the Order, now that it had been shown to have teeth that 
could bite. Accordingly the TUC leaders began negotiations with 
the Minister looking to a change in the Order. After several months 
of consultation with both the employer and union representatives on 
the Joint Consultative Committee, the Minister was able to announce 
to the House of Commons in August, 1951 that Order 1305 was to be 
revoked. 

The new Order, as mentioned at the outset, contains no prohibition 
against strikes and lockouts. It still provides, however, for reference 
of unsettled disputes to the Industrial Disputes Tribunal when these 
are reported either by union or employer associations which habitually 
engage in collective bargaining. The awards of the Tribunal are 
binding as implied terms of the contact between the workers and em- 
ployers to whom they apply, enforcement being left to suits for breach 
in the Civil Courts. Since either party may, however, refuse to 
accept an award by conducting a strike or a lockout, much of the 
“compulsion” has been removed from the arbitration process. In fact 
the Minister, in announcing the new Order, stressed the govern- 
ment’s desire to strengthen voluntary procedures and to minimize 
resort to the Tribunal. Similarly, the President of the Congress held 
at Blackpool early in September, 1951 stated that the new Order 
“restores freedom of action to the Trades Unions.” 

What the British experience indicates most sharply is that in a 
democratic country compulsory arbitration can exist in peacetime 
only when compulsion is not in fact applied; that is, when sanctions 
against stoppages are not invoked. The history of compulsory arbi- 
tration also serves to illustrate certain of the difficulties and dilemmas 
which have faced the unions in post-war Britain. What is the role 
of a trade union in a society where labor has achieved political power 
and responsibility? Does victory on the political front mean a 
change in the status and responsibility of unions? Does the strike 
weapon become obsolete? Must collective bargaining for sectional 
interests give way to national necessities? If so, how are the rank and 
file to voice their grievances? Does uniou participation in govern- 
ment lead to a divorce between official and unofficial leaders? These 
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are some of the questions which American trade unionists may ask 
as they watch the development of union policies and programs in 
Great Britain. Those concerned with industrial relations in this 
country will be interested to note that the British labor movement is 
again turning toward the encouragement of free collective bargaining 
and the strengthening of voluntary systems of negotiation. 


“On the Effect of Arbitration on Labor-Management Relations” was 
the title of an address by Malcolm L. Denise, Associate Counsel, Ford Motor 
Company, at the Western Reserve and AAA Conference on Arbitration and 
Labor-Management Relations, Cleveland, Ohio, April 29, 1952, where he said: 

“It is unquestionably true that in specific instances arbitration of a contract 
issue may have harmless, perhaps even beneficial effects upon the relations be- 
tween the parties. It may serve as a “face saver’—though I question whether 
that is a motivation which should be encouraged—or under some circumstances, 
it may actually lead to a better understanding on both sides of some particularly 
knotty problem which theretofore has engendered more heat than light. It is 
necessary to distinguish, I think, between the occasional use of arbitration as 
an expedient device, and its regular employment as an integral part of the ne- 
gotiating procedure. Whenever arbitration becomes a known or reasonably ex- 
pectable feature of negotiations, the bargaining process itself stands to be pro- 
foundly affected. The strategy and technique of bargaining will be directed 
primarily not at reaching agreement, but at acquiring and maintaining the best 
possible posture in which to enter the arbitration phase of the procedure. Par- 
ticularly on money issues management will be almost powerless to make a satis- 
factory offer, for quite obvious reasons. I know of no case in which an arbi- 
trator has made a wage award less than management had offered prior to 
commencement of arbitration. There are relatively few in which the arbitrator’s 
award has not been greater than the amount offered by management. There is 
no particular reason why a union should accept any offer of management under 
these circumstances. It has nothing to lose and everything to gain. Manage- 
ment, recognizing that this is the situation, wil! feel that it cannot afford to make 
its maximum offer. It will have to hold back enough to give the arbitrator the 
necessary leeway. Since there usually is no reliable way to determine what an 
arbitrator may or should deem to be the proper amount, this requires the re- 
tention of some margin of safety. This same kind of reasoning is apt to color 
the negotiations on most other subjects involved. Possible exceptions are 
those intimately connected with shop operations. The parties realizing that an 
arbitrator may not be able to solve these, may still try to settle them by nego- 
tiation. Even here, however, prospective wage arbitration will have its effect. 
I think most negotiators would agree that settlement of even minor contract 
issues is immensely more difficult when they are separated from the money 
issues. 











REVIEW OF COURT DECISIONS 


pon review covers decisions in civil, commercial and labor—man- 
agement cases, arranged under the main headings of: I. The Ar- 
bitration Clause, 11. The Arbitrable Issue, 111. The Enforcement of 
Arbitration Agreements, IV. The Arbitrator, V. Arbitration Pro- 
ceedings, VI. The Award. 


I. THE ARBITRATION CLAUSE 


An employment contract, though signed by only one of three employers, was 
nevertheless held binding upon the others with respect to the arbitration clause 
therein, when they referred to the contract as “held in trust” by the signatory 
to be “transferred to our group when formed.” Kratky v. Klemm, N.Y.L,J., 
March 6, 1952, p. 914, Gold, J. 


Tortious acts arising out of an explosion (at South Amboy, New Jersey), 
which were not based on a breach of contract, were not considered arbitrable 
issues in spite of the rather comprehensive (standard AAA) arbitration clause. 
The court held such matters not usually referable to arbitration “in the absence 
of a specific understanding or a showing that such matters were within the 
contemplation of the parties at the time they made the agreement . . . and con- 
sequently not contemplated by the parties as an issue to be submitted to arbi- 
tration.” Kilgore Mfg. Co. v. New Hampshire Fire Ins. Co., N.Y.L.J., March 
26, 1952, p. 1203, Dineen, J. 


A Support and Maintenance Agreement provided for arbitration of any con- 
troversy “concerning any of the provisions of this agreement.” Under a sep- 
arate agreement of the same date the wife was obligated to turn over to the hus- 
band any tax refund received by her and due to the husband. Even if the 
arbitration clause was not directly applicable to the second agreement, the hus- 
band is entitled to interpose any offset or counterclaim in the arbitration pro- 
ceeding, and an arbitration award to that effect, as within the authority of the 
arbitrator, was confirmed, reversing the decision below (digested this Journal 
1951, p. 178). Stone v. Freezer, 280 App. Div. 103, 111 N.Y.S. 2d 710. 


A bookkeeper has no authority to execute a sales contract containing an arbi- 
tration clause, especially if the principal has no knowledge of the contract and 
did not ratify it by subsequent behavior. In staying arbitration, a trial was 
therefore ordered to determine whether the contract was actually entered into. 
Sheepshead Underwear Corporation v. Princeton Rayon Corporation, N.Y.L.J., 
June 4, 1952, p. 2231, Moss, J. 
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A sales note for clothes provided that it was “subject to the provisions of the 
Standard Cotton Textile Salesnote which, by this reference, is incorporated as 
a part of this agreement.” A buyer who was in the commodity trade and had 
no prior business dealings with the seller, was not considered bound by the 
arbitration clause, since he could not fairly be charged with knowledge that the 
provision of the salesnote included an arbitration clause. The court further 
stated: “In the very pamphlet which contains the rules (of the General Arbitra- 
tion Council of the Textile Industry) whose arbitration clause is here sought to 
be invoked the suggestion appears that the arbitration provision be explicitly 
set forth in the main contract.” Level Export Corp’n. v. Wolz, Aiken & Co., 
N.Y.L.J., June 2, 1952, p. 1273 (App. Div., First Dept.). 


An order for skins to be delivered by a firm in South America then unknown 
to the buyer, was made conditional upon the latter receiving a written confirma- 
tion from the South American firm. Since the court found upon all the proof 
that such confirmation was never received, no contract enforcible by arbitration 
existed and the arbitration was therefore stayed. Rosenberg v. Anglo-American 
Hides Co., Inc., N.Y.L.J., March 18, 1952, p. 1105, Garvin, J. 


Purchases under spot orders entered on forms did not contain any arbitration 
clause. Formal contracts with an arbitration clause were later submitted to the 
purchaser who promised to sign them. He asserted, however, that they were 
submitted after the delivery of the goods, and he then refused to sign them. An 
order directing the purchaser to arbitrate was reversed, since the seller “did not 
sustain the burden of establishing the existence of a substantial issue entitling 
petitioner to a trial of the making of a contract containing an arbitration clause 
as required by sec. 1450 of the Civil Practice Act.” Layton-Blumenthal, Inc. 
v. Jack Wasserman Co., Inc., 280 App. Div. 135, 111 N.Y.S. 2d 919. 


A sales contract for plasticizer provided that it was “made subject to the rules 
of the Rubber Trade Association of New York, Inc., and said rules are made 
part hereof as if same were herein set forth in full.” The bylaws of that as- 
sociation call for arbitration of all disputes arising between members inter esse, 
and between members and non-members where the contract is made subject to 
the bylaws and rules of the association. Since the contract here in question was 
made subject to rules and not to bylaws, a motion to stay arbitration was 
granted. Hermann Weber & Co., Inc. v. Peters Bros. Rubber Co., Inc., 
N.Y.L.J., May 13, 1952, p. 1914, Cohalan, J. 


A building contract with the owner referred to general conditions which con- 
ditions contained in art. 40 an arbitration clause. This main contract was in- 
corporated by reference in a subcontract, but the general conditions were not 
attached and were not a part of the subcontract. Nevertheless, arbitration was 
sustained by the courts on the ground that it was the intent and purpose of the 
main contractor and the owner to subject themselves to arbitration and that the 
main contractor had also agreed that its subcontractors would be bound. Hatzel 
and Buehler, Inc. v. George A. Fuller Company, 303 N.Y. 836. 
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Illegality of the contract based on the intended use of influence to obtain or- 
ders for lard from the Yugoslavian government is a triable issue. In a dispute 
on a higher rate of commission which was based on an alleged statement that 
the party has to give one-half of the commission to officials of the agencies, the 
court said: “If a contract is illegal, the arbitration must be stayed because the 
jurisdiction of the arbitrators must rest on the existence of a valid contract 
(Matter of Metro Plan, Inc. v. Miscioni, 257 App. Div. 652).” Adolf Gobel, 
Inc. v. Conforte, N.Y.L.J., May 1, 1952, p. 1745, Hecht, J. 


Violation of the laws of French Morocco, which caused the illegality of a 
sales contract containing an arbitration clause, gave rise to a trial. Said the 
court: “The question of illegality is for the courts (Matter of Western Union 
Telegraph Co., 299 N.Y., 177, 185) and the courts, on the grounds of public 
policy, will not enforce a contract the purpose of which is to violate the laws of 
a foreign country (Hesslein v. Matzner, 19 N.Y.S. 2d 462; Graves v. Johnson, 
156 Mass. 211; 6 Williston on Contracts, Rev. Ed., p. 4951).” M. Lowenstein & 
Sons v. Continental Synthetic Textiles, N.Y.L.J., May 19, 1952, p. 1995, Hecht, 
5. 


Purchase orders which contained an arbitration clause provided that they 
should become a contract “either when signed and delivered by buyer to seller 
and accepted in writing by Seller or when Buyer or his agent has accepted 
delivery of the whole or any part of the goods herein described.” The orders 
were never signed but delivery was accepted. Said the court, in pointing out 
that pursuant to Sect. 1449 C.P.A. an agreement to submit future controversies 
to arbitration need only be in writing and not be signed: “An offer to contract 
may be accepted in any way provided by the parties. Here the writings ex- 
pressly provide how they are to be accepted. Petitioner took in the goods either 
knowing or charged with knowledge that he was thereby making a contract in 
the terms set out in the order.” Bellmore Dress Co., Inc. v. Tanbro Fabrics 
Corp’n., N.Y.L.J., May 15, 1952, p. 1953, Steuer, J. 


A stay of arbitration must be denied where, said the court, “there is no dis- 
pute as to the making of the contract. There is dispute as to whether the par- 
ties had adjusted their differences and thus terminated the contract,” referring 
to Matter of Lipman, 289 N.Y. 76, and Compagnie Francaise des Petroles v. 
Pantepec Oil Co., S. A., 110 N.Y.S. 2d 1. Jerkeley Corp’n v. Concord Te-tile 
Co., Inc., N.Y.L.J., April 18, 1952, p. 1551, Hecht, J. 


Support for infant children cannot be fixed by arbitrators since no authority 
has been brought to the court’s attention for such authorization. (See also the 
Dianda case, digested this Journal 1952, p. 48.) Dowell v. Berger, N.Y.L.J., 
March 31, 1952, p. 1278, Cuff, J. 


II. THE ARBITRABLE ISSUE 


An obligation of a union to supply waiters and bus boys for a restaurant which 
a company proposes to open, is a matter properly to be determined by arbitra- 
tion, under a collective bargaining agreement which provides for arbitration of 
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any dispute or grievance in the event of failure on the part of the parties to 
mutually resolve the dispute. Gluckstern’s Restaurant, Inc. v. Hotel & Restau- 
rant Workers’ Union, N.Y.L.J., April 21, 1952, p. 1574, Hecht, J. 


Non-union workers were denied vacation benefits and a retroactive pay in- 
crease, whereupon the union invoked arbitration. The arbitrators, after hearing 
proofs and arguments, denied the claims under a contract of 1946, but sustained 
them under a contract of 1948. A contention of the employer that the non-union 
employees had waived the right to arbitration by prosecuting their grievances 
before the National Labor Relations Board, and that the alleged grievances 
were charges of an unfair labor practice within the exclusive jurisdiction of the 
National Labor Relations Board, were refuted by the courts, and the award 
was confirmed. Newspaper and Mail Deliverers’ Union of New York and 
Vicinity v. Newark Newsdealers Supply Company, Inc., 303 N.Y. 860. 


Disputes on labor and materials necessary for excavation in connection with 
the construction of a hospital were to be settled under the Rules of the Arbitra- 
tion Committee of the New York Building Congress. Since acceptance of the 
building, both by the architect and the owner, are conditions precedent to the 
obligation to make final payment, a court action for extra work had to be 
stayed until arbitration had been had. De Lillo Const. Co., Inc. v. William L. 
Crow Const. Co., N.Y.L.J., April 28, 1952, p. 1689, Hooley, J. 


Laundries’ agreement banned any inducement of customers to breach an agree- 
ment between a customer and the other party. A dispute based on an event pre- 
ceding the contract was nevertheless held arbitrable since the contract defined 
disputes as “any contested claim to a right or claim of a wrong” and the party 
had learned of the infringement with respect to the customer only after signing 
the contract. Ever Ready Linen Supply & Laundry Co., Inc. v. Modern-Silver 
Linen Supply Co., Inc., N.Y.L.J., March 6, 1952, p. 912, Eder, J. 


A sales contract provided that if, in the sole opinion of the seller, the financial 
responsibility of the purchaser should become unsatisfactory, cash payments in 
advance of delivery might be required. It was further provided that the seller, 
on failure of the purchaser to pay any amount due, might terminate the contract. 
In such a case, the seller stated in a letter that the contract would be abandoned 
unless payment were made after eight days. Since purchaser failed to comply 
with such demand, the contract expired on that date. Thus no arbitrable issue 
remained between the parties which properly could be submitted for decision to 
arbitrators. That question being one of law (General Elec. Co. v. United Elec. 
Radio & Mach. Workers of America, C.I.0., 300 N.Y. 262, 264), arbitration 
was therefore denied, in reversing the decision below (digested this Journal, 
1951, p. 179). Alpert v. Admiration Knitwear Co., Inc., 304 N.Y. 1. 





The application of an arbitration clause to the question whether an expressed 
dissatisfaction with the conduct of affairs is reasonable, is exclusively in the 
jurisdiction of the arbitrators for determination under an AAA clause providing 
for arbitration of “any and all disputes as to the construction or operation of 
this agreement.” W. R. Grace & Co. v. Pan American World Airways, Inc., 
N.Y.L.J., March 19, 1952, p. 1099, Eder, J. 
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“Whether or not the provisions [in a collective bargaining agreement] with 
respect to the right of visitation are as clear and unambiguous as the employer 
contends is a matter which should be for the determination of the arbitrator as 
well as the question as to whether or not the rights under this provision have 
been violated.” Am. Cystoscope Makers v. International Brotherhood of Elec- 
trical Workers, N.Y.L.J., April 25, 1952, p. 1659, Cohalan, J. 


When claim is denied that compliance with the agreement was waived as to its 
termination, and, on the contrary, it is asserted that the parties agreed to modify 
the contract but never reached such stage, then a triable issue is presented as 
to whether or not there is a valid existing contract providing for arbitration. 
Said the court: “Section 8d of the Labor Management Relations Act does not 
operate to renew a contract which has been terminated by mutual consent.” A 
motion to restrain a party from proceeding to arbitration was therefore held in 
abeyance pending the trial. Video Television, Inc. v. District 65, Distributive, 
Processing & Office Workers of Am., N.Y.L.J., March 27, 1952, p. 1225, Dineen, 
J. 


III. THE ENFORCEMENT OF ARBITRATION AGREEMENTS 


A time limit of one year for initiating arbitration was not observed by reason 
of the continuance of negotiations toward a possible amicable adjustment. An 
allegation that a party was “lulled into letting the limitation time run out” was 
refuted by the court which stated: “The fact that one suggests a continuance of 
negotiations toward a possible adjustment or that protracted negotiations ensue, 
carries no implication of an ulterior purpose or motive. If, as here, they carry 
on beyond the time limits fixed for taking certain action and no adjustment re- 
sults, it cannot be resorted to as a ground for preventing the running of the 
time and effectiveness of the bar.” Trimount Clothing Co., Inc. v. Sidney Blu- 
menthal & Co., Inc., N.Y.L.J., March 27, 1952, p. 1225, Eder, J. 


When a union has “four days within which to submit the matter to arbitra- 
tion,” in the event an amicable settlement on the discharge of an employee can- 
not be reached, a motion of the employer to stay arbitration was granted on the 
ground that the arbitration was not initiated within the time limit prescribed 
in the collective bargaining agreement and “bars the right of the union to pro- 
ceed with arbitration (Application of Ketchum, 70 N.Y.S. 2d 476).” Shine’s 
Restaurant, Inc. v. Waiters and Waitresses Union, Local No. 1, N.Y.LJ., 
March 13, 1952, p. 1017, Eder, J. 


Right to arbitration is not always lost by party’s participation in a lawsuit, espe- 
cially when an attorney was ignorant of the arbitration clause until after the 
answer was served and the affidavit which supported an attachment annexed 
a photostat of the face of the agreement, but not of the reverse side containing 
the arbitration clause. Said the court: “The rule to be drawn from the authori- 
ties is, that whether participation in an action is a waiver of the right to arbi- 
tration depends on whether the participation bespeaks an intention to abandon 
the right. Obviously, the party who himself resorts to an action waives the 
tight. If, even though a defendant, he takes an active part running over an ex- 
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tended period of time, especially if he interposes a counterclaim going to the 
merits of the arbitrable claim, he may be held to have lost the right to arbitrate. 
Matter of Zimmerman v. Cohen, 236 N. Y. 15. Nor should there be unrea- 
sonable delay in asserting the right. Nagy v. Arcas Brass & Iron Co., Inc., 
242 N. Y. 97. Obviously, whether the delay is or is not reasonable must de- 
pend on the facts of each case. Matter of Chapman-Kruge Corp’n v. Jaffe, 239 
App. Div. 795, 263 N.Y.S. 737; Johnson v. Murphy, 270 App. Div. 772, 59 
N.Y.S. 2d 591; Matter of Catino Contracting Co., Inc. v. Gelson Realty Corp., 
173 Misc. 239, 17 N.Y.S. 2d 69. The law merely demands that the party seek- 
ing arbitration shall have done nothing inconsistent with the assertion of the 
right and that he seeks its enforcement seasonably. Matter of Haupt v. Rose, 
265 N.Y. 108; Matter of Hosiery Mfrs’ Corp. v. Goldston, 238 N.Y. 22).” 
Ted Stoppick & Co., Inc. v. Ernest Glick Co., 110 N.Y.S. 2d 850, Hofstadter, J. 


Denial of a motion to stay arbitration, when affirmed (279 App. Div. 731), 
does not involve any substantial constitutional question and an appeal was there- 
fore dismissed. Stern, Morgenthau & Co., Inc. v. I. A. Kirsch Co., 303 N.Y. 
982. 


A set-off against severance pay of an employee was settled by the attorneys for 
the company and the union who agreed upon an amount that should be paid. 
Nevertheless, the employee was within his rights in refusing to accept the sum 
and insisting on proceeding with the arbitration since the agreement was not 
consummated by payment (Moers v. Moers, 229 N.Y. 225), nor was an en- 
forceable promise while oral shown (Di Roma v. Chambers Drug Store, Inc., 
262 App. Div. 856). Wagner v. Victor Tannenbaum, Inc., N.Y.L.J., May 27, 
1952, p. 2117, Steuer, J. 


When a motion to stay arbitration which latter was initiated by the union, is 
not served upon the president or treasurer of the union, an unincorporated as- 
sociation, as prescribed by art. 13(3) General Associations Law, the court is 
not without jurisdiction since “a motion to stay arbitration is not an original 
special proceeding, but it is a step in an existing special proceeding, a mere 
practice motion therein. The service of the notice initiating the arbitration pro- 
ceeding is the commencement of the special proceeding (Grand Central Theatre, 
Inc. v. Moving Picture Machine Operators’ Union, Local 306, 69 N.Y.S. 2d 115, 
aff’d 263 App. Div. 989; Aaron v. Local 32-E, Building Service Employees In- 
ternat. Union, 82 N.Y.S. 2d 262).” Shine’s Restaurant, Inc. v. Waiters and 
Waitresses Union, Local No. 1, N.Y.L.J., March 13, 1952, p. 1017, Eder, J. 





Motion for a stay of arbitration pursuant to subsection 2 of Section 1458 
C.P.A., based on the invalidity of the contract for usury, “may not be made in 
a pending action but must be made independently, since arbitration is a special 
proceeding (sec. 1459 C.P.A.) and an application for a stay is treated as a 
motion in such special proceeding (see Matter of Grand Central Theatre, 69 
N.Y.S. 2d 115).” Schoeffer v. Lowell Adams Factors Corp’n, N.Y.L.J., May 
16, 1952, p. 1975, Schreiber, J. 


Affirmative steps by a party who relies on arbitration are somtimes necessary. 
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Thus, an action in the City Court of the City of New York was stayed “upon 
condition that the moving party proceeds to arbitration within ten days of 
service of a copy of this order, with notice of entry.” Regal Internat., Inc. v. 
Sopic Corp’n, N.Y.L.J., April 22, 1952, p. 1595, Cohalan, J. 


An award was confirmed since “the parties by going directly to arbitration 
waived the preliminary provisions of the contract with respect to going before 
a joint grievance board. The arbitrator did not exceed his power in making 
the award in question.” Padgug v. Sally Shelkin Reporting Service, N.Y.L.J., 
April 15, 1952, p. 1491, Brisach, J. 


Dissolution proceedings of a closed corporation pending arbitration were 
stayed on condition, however, that the party demanding arbitration of the issue 
as to whether dissolution could be requested under the terms of the stockholder 
agreement, furnishes a surety company bond. Myers and Fabricana, Inc. v. 
Leibel, N.Y.L.J., April 19, 1952, p. 1417 (App. Div., First Dept.). 


Counsel for the Metropolitan Funeral Directors Association was designated a 
representative for the purpose of adjusting and conciliating a complaint made 
by one of the members of the union. Since such counsel had been known to the 
union as designated representative since 1938, the union’s refusal to meet with 
him on the ground that he was the attorney for the Association was erroneous. 
As steps preceding arbitration were not complied with by the union, the ar- 
bitration had to be stayed. John Carroll Sons Home for Funerals, Inc. v. 
O’Sullivan, N.Y.L.J., March 11, 1952, p. 977, Eder, J. 


A delay in applying for arbitration for almost six years deprives a party of its 
right to arbitrate, since the latter “must be deemed to have been waived by this 
long delay without asserting a claim to arbitration.” Feinberg v. Magagna, 
N.Y.L.J., March 10, 1952, p. 956, Schreiber, J. 


Margin agreements with a brokerage firm provided for the arbitration of con- 
troversies. Because of alleged misrepresentation with respect to the sale of 
securities, a court action was instituted under the Securities Act of 1933. That 
statute provides in sec. 77L a court remedy for the aggrieved purchaser, shifts 
some of the burden of proof to the seller, and declares, in sec. 77n, any waiver 
of compliance with the provisions void. The Security and Exchange Commis- 
sion filed a brief amicus curiae opposing the stay of proceedings pending arbi- 
tration, since there could be no certainty that the rights of the purchaser ac- 
corded him by sec. 77L would be wholly protected in an arbitration proceeding. 
In denying the stay of said arbitration the court did not feel that “arbitration 
of the issues at bar is consistent with the policy and language as expressed by 
Congress in the Securities Act”; it further stated: “The court approval of such 
a private compact in the form agreement which a purchaser of securities is re- 
quired to sign would accomplish in the same breath the contravention of both 
the language and the policy of the Securities Act, for such an arbitration clause 
would bar the purchaser from a remedy which the Act assures him.” Wilko v. 
Swan, U. S. District Court, Southern District of New York, Civil 72-259, May 
23, 1952, Goddard, D. J. 
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A former member of the Fresh Fruit and Vegetable Workers Union, not being 
an employee under the collective bargaining agreement with the employer as- 
sociation, demanded arbitration of a dispute whether workers in “packaged” 
celery were included in the contract. A judgment ordering arbitration was re- 
versed, since at that time the contract had expired, the petitioning union had 
been dissolved, and another union had been certified by the National Labor Rela- 
tions Board as the bargaining representative. Said the court: “If any question 
was still subject to arbitration under the old contract, the new union was the 
only qualified bargaining agent competent to demand an arbitration on behalf 
of the employees.” Cooney v. Grower-Shipper Vegetable Association of Central 
California, 18 Labor Arb. 196 (Calif. Dist. Court of Appeal, First Dist., Febru- 
ary 29, 1952, Nourse, P. J.). 


When a contract providing for arbitration is the subject of an action for re- 
scission, a party should nevertheless not be prevented from a present adjudica- 
tion of his right to arbitration in the event that the other party does not suc- 
ceed in the rescission action. Since he should not be further delayed in the 
event he is successful, by having the other party then contest his right to ar- 
bitration, a motion to compel arbitration was granted. Catz American Co., Inc. 
v. Stern, Morgenthau & Co., Inc., N.Y.L.J., May 19, 1952, p. 1994, Steuer, J. 








“One” arbitration for several contracts often poses a problem in the practice 
of arbitration. As to the principle, the court stated: “In the court’s opinion the 
movant has failed to state facts sufficient to warrant this court in directing that 
the four contracts be treated as one for the purposes of arbitration even if it be 
assumed that the court has the power to direct the arbitrators in determining 
the disputes between the parties to treat the four contracts as one.” A. S. Burg 
Co. v. Verney Corp’n, N.Y.L.J., April 16, 1952, p. 1512, Schreiber, J. 


IV. THE ARBITRATOR 





When a collective bargaining agreement provides for determination of the 
controversy by “the New York State Mediation Board or its appointee,” the 
Board need not appoint a staff member, but may appoint a panel member as 
arbitrator, all the more as panel members have in the past been appointed under 
the very contract. O’Sullivan v. Met. Funeral Directors Assn., Inc., N.Y.L.J., 
April 29, 1952, p. 1702, Hecht, J. 





An arbitration matter was remitted for a hearing before a new board of ar- 
bitrators, after an award made by the Arbitration Committee of the New 
York Produce Exchange against an Argentine corporation was vacated. The 
President of the petitioner, a New York corporation, was also a member of the 
Board of Managers of the Exchange, which appoints the members of the Ar- 
bitration Committee of the Exchange. The failure of the petitioner to disclose 
this fact “vitiates and nullifies the award,” in the opinion of the court, referring 
to Matter of Friedman, 250 App. Div. 130, where it was said: “It . . . becomes 
of the utmost importance that in statutory proceedings of this character where 
the rights of parties are adjudicated, not by trained lawyers and judges, but by 
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fellow-businessmen, every safeguard possible should be thrown about the pro- 
ceeding to insure the utmost fairness and impartiality of those charged with the 
determination of the rights of the parties. Nothing should be permitted to throw 
suspicion even upon the entire impartiality of arbitrators. The finality of an 
award of arbitrators as compared to the reviewable decision of a judge or a 
referee makes this all the more important, and that the tribunal which is to pass 
upon the rights of the parties be not subject to the slightest suspicion as to its 
fairness.” L. N. Jackson & Co., Inc. v. Compania Gasoliba Soc. Anon., 
N.Y.L.J., March 10, 1952, p. 956, Schreiber, J. 


Disqualification of an arbitrator cannot be based solely on alleged business 
dealings with a party. Said the court: “The mere fact that there is proof of 
business relations between the parties and arbitrators is not sufficient to dis- 
qualify an arbitrator or to nullify an award made by such an arbitrator (E. 
Richard Meining Co. v. Katakura Co., 241 App. Div. 406, aff’d 226 N. Y. 418). 
The application is entirely lacking in merit and impresses the court as the not 
unusual ambulatory ranting of a defeated litigant. It is a fair assumption that 
if the converse situation existed there would be no complaint from movant.” 
Anglo-American Clothing Corp’n v. North American Commercial Corp’n, 
N.Y.L.J., March 11, 1952, p. 977, Eder, J. 


“Functus Officio” does not exist and deprive arbitrators from further action 
where the appellate arbitration tribunal of the American Spice Trade Association 
remanded the controversy to the arbitrators because of improper notarization of 
the award. Respondent is therefore entitled to have its appeal determined on 
the merits. Otto Gerdau Co., Inc. v. Joensson & Cross Div., N.Y.L.J., April 
29, 1952, p. 1702, Hecht, J. 


Arbitrators’ fees, when not agreed upon by the parties, were fixed by the ar- 
bitrators in the award without indicating the number of days the arbitrators 
spent in holding the hearings and meetings. Said the court: “In the circum- 
stances, petitioners should submit an affidavit by one of the arbitrators, with 
the order to be entered herein, setting forth the number of days in order to sub- 
stantiate the allowance of $150 for each of the arbitrators (Matter of Dubinsky 
v. Love, 270 App. Div., 267).” Goldstein v. Ort, N.Y.L.J., April 23, 1952, p. 
1622, Brown, J. 


A charter party provided for arbitration by three commercial men at New 
York, “one to be appointed by each of the parties thereto, and the third by the 
two so chosen.” The two arbitrators, finding no substantial dispute as to the 
merits of the controversy, decided to reduce the expense of the arbitration by 
omitting to appoint and consult with a third arbitrator. The award was 
vacated, because the arbitrators had exceeded their powers, “since any number 
less than the entire panel does not constitute the tribunal authorized to hear the 
allegations and proofs of the parties.” Western Canada Steamship Company, 
Ltd. v. Cia. de Nav. San Leonardo; Anglo Canadian Shipping Company, Ltd. v. 
San Martine Compania De Navegacion, S.A., U. S. District Court, Southern 
District of New York, A 172-40, May 29, 1952, Sugarman, D. J. 
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V. ARBITRATION PROCEEDINGS 


Parties in stipulating to submit to AAA arbitration were bound by its rule 40 
providing for a time limit of 30 days after close of the hearings for rendering 
the award. In holding that “it was for the arbitrators to determine the pro- 
cedural limits of the submission,” the App. Div. reversed the decision below 
(digested this Journal 1951, p. 252) and confirmed the award. Franz Rosenthal, 
Inc. v. Tannhauser, 279 App. Div. 902, 111 N.Y.S. 2d 221. 


Offsets pleaded in respondent’s answer in an arbitration proceeding are also to 
be regarded as counterclaims. When the proceeding was remanded to the ar- 
bitrators for a new hearing on offsets or counterclaims, “the arbitrators are not 
required to hear over again testimony taken at the first hearing unless, in their 
discretion, they deem it advisable to do so.” Shooker v. Pacific Products 
Corp’n, N.Y.L.J., May 7, 1952, p. 1831 (App. Div., First Dept.). 


Participation in arbitral proceedings before an impartial chairman as a matter 
of courtesy was to be considered in substance and effect a special appearance. 
Since respondent had not entered any contract providing for arbitration and 
proof of his being a member of the New York Clothing Manufacturers Ex- 
change, Inc., which is a party to the arbitration agreement, was not submitted, 
an award was vacated. Wachtel v. Ashley Clothes, Inc., N.Y.L.J., March 14, 
1952, p. 1039, Eder J. 


A former employee challenged an award in order to have additional testimony 
taken, an application resisted both by the former employer and the union. 
Though at the hearings before the arbitrator (which covered over 200 pages), 
the union’s attorney had vigorously urged that the evidence was insufficient to 
sustain the employee’s discharge, the court considered the decision of the ar- 
bitrator conclusive. S. P. Thomas, Inc. v. Intl. Brotherhood of Teamsters, 
Local 802, A.F.L., N.Y.L.J., April 29, 1952, p. 1710, Pette, J. 


Outside information in the conduct of the hearings, sought by the chairman 
of an arbitration board, does not provide any cause to vacate an award when 
“it seems to have been acquiesced in by the petitioner.” Welder v. Koppell, 
N.Y.L.J., March 17, 1952, p. 1531, Dineen, J. 


Attorney’s fees cannot be recovered as necessary expenses for a court proceed- 
ing to compel arbitration. Said the court: “It is well established that in the ab- 
sence of specific contract or statutory provision each party pays his own at- 
torney and these fees are not items of damage. In the light of that background, 
the question is whether the issues presented to the arbitrator directed a finding 
that the legal expense involved in procuring the arbitration was an expense in- 
curred in endeavoring to compel the union to conform with the agreement. In 
approaching this question, it should further be borne in mind that the union’s 
resistance to arbitration was not shown to have been arbitrary or differing in 
any degree from the attitude of any litigant who resists an application unsuc- 
cessfully but in good faith.” Met. Lumber Dealers Associates, Inc. v. Duffy, 
N.Y.L.J., May 20, 1952, p. 2015, Steuer, J. 
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Acquiescence of a party in supplying additional information to the arbitrator 
constitutes a waiver of AAA rule 40 requiring the award to be made within 
thirty days from the date of the close of the hearing. Moreover, when the at- 
torneys of a party not only made no protest to the request of the arbitrator for 
further information, but complied in response with facts and figures, and de- 
clared their willingness to submit further information which might be requested, 
the party thereby “affirmatively acquiesced in the extension of the time within 
which the arbitrators were to render their decision.” The award was therefore 
confirmed. Lehigh River Mill, Inc. v. Friedman, N.Y.L.J., May 23, 1952, p. 
2074, Hammer, J. 


Parties intended and agreed to arbitrate in New Jersey. They did so in at- 
tending a first hearing in New Jersey. Thereafter, for the convenience of two 
of the arbitrators who were from New York, the taking of testimony was con- 
cluded in New York. The court denied a motion to modify an award since it 
was the ultimate agreeemnt of the parties to arbitrate in New Jersey, and the 
court was therefore without jurisdiction in the matter. Kolodny Distributing 
Corp’n. v. Sterod Mfg. Co., N.Y.L.J., March 12, p. 998, Eder, J. 


When no notice of a hearing or opportunity to be heard in an arbitration was 
ever given to a party, the award has to be vacated. Fidelity Leather Co., Inc. 
v. Frenville, N.Y.L.J., March 28, 1952, p. 1247, Eder, J. 


Arbitrators’ refusal to adjourn a hearing was a reason to remit the arbitrators 
when the latter originally stated that if they decided that certain testimony was 
necessary, they would adjourn the hearing for the purpose of permitting the 
testimony. Said the court: “The affidavit submitted by Zack on the present 
motion sufficiently shows that his testimony would be material. In the cir- 
cumstances, it was an abuse of discretion for the arbitrators to refuse an ad- 
journment.” Circle Wire & Cable Co. v. M. W. Zack Metal Co., N.Y.L.J., 
April 10, 1952, p. 1435, Botein, J. 


Denial of an adjournment for the purpose of preparing and submitting a coun- 
terclaim does not prevent the confirmation of an award when no counterclaim 
was filed prior to the first date of the hearing as provided by AAA Rule 7(3). 
Said the court: “In the absence of any fraud or misconduct on the part of the 
arbitrator, his rulings are within his discretion as trier of the facts and law and 
will not be disturbed by the court.” Anglo-American Hides Co. v. Feuer, 
N.Y.L.J., March 28, 1952, p. 1247, Dineen, J. 


Stenographer’s fees at the arbitration hearings are a cost of the arbitration 
itself, “and in the absence of a direction requiring the arbitrator to award costs 
to one party or the other, he was at liberty to disregard it.” Met. Lumber 
Dealers Association, Inc. v. Duff, N.Y.L.J., May 20, 1952, p. 2015, Steuer, J. 


Discharge of employees is no arbitrable issue, said the Appellate Division 
(in reversing, the late Justice Shientag dissenting), when “the collective bar- 
gaining agreement places no restriction on the inherent right of appellant to dis- 
charge an employee with or without cause. Nor can any such restriction be found 
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in any other clause of the contract. In the absence of such inhibition, an employer 
has an absolute right to discharge (Watson v. Gugino, 204 N.Y. 535, 541; 
Matter of Arbitration between Local 1248, Brotherhood of Painters, et al., 
273 App. Div. 807; Stonewall Cotton Mills v. National Labor R. Board, 129 F. 
2d 629, 632, cert. den. 317 U. S. 667. As there was no restriction on the rights ot 
appellant to discharge, there was no violation of any obligation owed to any 
employees when such right was exercised in this case. No obligation having 
been violated there can be no dispute and, consequently, there is nothing to 
arbitrate.” Bohlinger as President of International Union of Operating Engi- 
neers, v. National Cash Register Co., Local No. 94, AFL, 18 Labor Arbitration 
595 (App. Div., First Dept., June 3, 1952). 


In an action of a company for damages for voilation of a no-strike clause, the 
the union sought a stay until arbitration be had as provided in the contract. The 
court denied such motion relying on the now unanimous opinion of the Federal 
Circuit Courts that the whole Federal Arbitration Act is inapplicable to collec- 
tive bargaining agreements (see the Pennsylvania Greyhound Lines case, this 
Journal 1952, p. 49). The court further stated: “Defendants further contend 
that under Massachusetts law the arbitration clause of the contract is valid and 
enforceable (Mass. Gen. Laws, Ch. 150, Sec. 11) and that the stay which they 
seek should be granted. Mass. Gen. Laws, Ch. 251, Sec. 21. It is doubtful 
whether the law of Massachusetts has any application to the present controversy, 
which is brought under the provisions of a federal statute regulating commerce 
to enforce rights created by that statute. Shirley-Herman Co., Inc. v. Interna- 
tional Hod Carriers, Building & Common Laborers Union of America, 182 F. 
2d 806. In any case, however, statutory provisions for the enforcement of 
arbitration agreements, including provisions for a stay of proceedings pending 
arbitration, are exclusively remedial in their nature and are governed solely by 
the law of the forum. Whether an action in a federal court shall be stayed 
pending arbitration is a matter of procedure controlled by the applicable federal 
statutes and not by state law. Murry Oil Products Co., Inc. v. Mitsui & Co., 
Ltd., 146 F. 2d 381, 383; Parry v. Bache, 125 F. 2d 493, 495; Wilson & Co., Inc. 
v. Fremont Cake and Meal Co., 77 F. Supp. 364, 379. The federal statute 
governing stay of proceedings pending arbitration is Title 9 U.S.C., which, as 
has been pointed out above, does not provide for the granting of a stay in the 
circumstances of the present case.” Boston & Maine Transportation Co. v. 
Amalgamated Assn. of Street & Electric Ry. & Motor Coach Employees of 
America, 18 Labor Arbitration 560 (U. S. District Court, District of Massa- 
chusetts, Ford, D. J.). 


A partnership agreement provided for arbitration of disputes by three persons 
whereby “the First Party shall select his arbitrator, and the Second and Third 
Parties (father and son) jointly shall select their arbitrator, and the two arbi- 
trators stall thereupon select a third arbitrator.” When a dispute arose, father 
and son could not agree upon a joint arbitrator, whereupon Special Term ap- 
pointed a joint arbitrator for father and son. The Appellate Division, in revers- 
ing, directed arbitration before a single arbitrator, since the change in alignment 
of the partners was not contemplated when the agreement was entered into, and 
the arbitration provision “should be construed as though no method (for ap- 
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pointing arbitrators) were provided therein” (278 App. Div. 132, 103 N.Y.S. 
2d 732, digested in this Journal, 1951, p. 119). The Court of Appeals, however, 
reversed the decision (Judge Demond dissenting), and affirmed the order of 
Special Term that a point arbitrator be appointed by the Court. Said the Court 
of Appeals: “The provisions of article 84 are intended to strengthen—not change 
—the rights and obligations of parties to arbitration agreements. The law ‘does 
not bring the contract into being, but adds a new implement, the remedy of 
specific performance, for its more effectual enforcement.’ Marchant v. Mead- 
Morrison Mfg. Co., 252 N.Y. 284, 293, 169 N.E. 386, 389. . . . Sections 1450, 
1453, and 1462 of article 84 bear witness to the fact that the Legislature in 
enacting that article intended that the Supreme Court give due regard to the 
method and procedure prescribed by the contract of the parties. ... The right 
to have disputes adjusted by several rather than one arbitrator is not to be lightly 
regarded. The widespread practice of parties to arbitration agreements of mak- 
ing provision for those rights indicates the value placed upon them. Our appel- 
late systems are a result of the general view that there is less possibility for error 
where the question for decision is to be considered by a tribunal consisting of 
more than one person. . . . Undoubtedly the Supreme Court in acting in arbitra- 
tion matters does act as a court of equity—it applies equitable principles and en- 
joys a certain latitude of discretion. Matter of Feuer Transp., Inc. (Local 
No. 445), 295 N. Y. 87, 65 N.E. 2d 178; Western Union Tel. Co. v. Selly, 295 
N. Y. 395, 68 N.E. 2d 183. . . . Discretion must be exercised in consonance with 
the agreement made by the parties and to that extent it may be said that the 
discretion of the court in arbitration matters is not as broad and untrammeled 
as that of equity generally. The court should, unless there exists a real proba- 
bility that injustice will result, adhere to the method established by the con- 
tract and forego the rewriting of the contract for the parties.” Lipschutz v. 
Gutwirth, 304 N. Y. 58 (April 17, 1952). 


VI. THE AWARD 


Acceptance of payment under an award “in full settlement of the claims sub- 
mitted by the parties to arbitration” bars the party from claiming an additional 
sum because of an evident miscalculation of figures in the award. Waéindsor 


Clothing Co., Inc. v. Josef Knitted Fabrics Co., Inc., N.Y.L.J., March 12, 1952, 
p. 997, Eder, J. 


Corporation’s contract with a stockholder which gave the latter an option to 
resell his stock to the corporation, provided for an appraisal of the value to be 
conclusive on the parties. Such determination cannot be challenged, since, as 
the court stated, “under Minnesota law, an appraisal or evaluation which the 
parties to a contract have provided for, and whose result they have bound them- 
selves to accept, is conclusive upon them, except as it is vulnerable for moral 
taint, including mistake so fundamental or penetrative as to require its rejection, 
not as a question »f inadequate factual result but as a matter of irresponsible 
legal product. Kaufman Jewelry Co. v. Insurance Co. of State of Pennsylvania, 
172 Minn. 314, 215 N.W. 65, 66, 431.” Sanitary Farm Dairies, Inc. v. Gammel, 
195 F. 2d 106 (U.S. Court of Appeals, Eighth Circuit). 
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Judicial review will not be possible on an award of $150 for two weeks wages 
due to an employee, the court saying: “Upon fundamental and familiar principles 
it is well settled that arbitration is favored as a means of providing a summary 
and expeditious determination of controversies out of court. . . . While courts 
will enforce awards in arbitration if valid, and for cause, will annul them, the 
merits of such controversies are not subject to judicial review (Pacific Vege- 
table Oil Corp’n v. C.S.T., Ltd., 29 Cal. 2d 228, 174 Pac. 2d 441).” Riley (In- 
ternational Union of Operating Engineers) v. Pig’n Whistle Candy Co., 18 
Labor Arb. 345 (California District Court of Appeal, 2nd District, March 10, 
1952, Drapeau, J.) 


A supplemental award, when ordered for clarification by the court, cannot be 
validly made without the formal order of the courts to be entered upon the 
memorandum decision remitting certain matters to the arbitrators, and without 
giving notice of the hearing before the arbitrators to both parties. Reid v. 
Bristol Music Corp’n, N.Y.L.J., March 28, 1952, p. 1254, Swezey, J. 


The union’s breach of contract and the reinstatement of an employee were 
submitted by court order to arbitration before an impartial arbitrator, as pro- 
vided in the collective bargaining agreement. His authority to determine such 
questions cannot be disturbed, held the court, in saying: “That he may have 
arrived at the wrong conclusion will not move the court to vacate his determi- 
nation.” (See also this Journal, 1951 p. 248.) Plymouth Rock Transportation 
Corp’n v. O’Rourke, N.Y.L.J., May 20, 1952, p. 2015, Hecht, J. 


A fair rental award upon which judgment was entered and under which the 
tenant occupied premises for almost four years, cannot be challenged with the 
allegation that the original arbitration agreement was altered so as to substitute 
the name of an arbitrator (Apex Binding Corp. v. Relkin, 198 Misc. 381, 97 
N.Y.S. 2d 85). Hermann v. Cochran, 110 N.Y.S. 2d 403 (Nathan, J.). 





Non-acknowledgement of the award does not allow relief under sect. 1463 
C.P.A. when the three manths time period after delivery of the award has ex- 
pired, since this remedy és exclusive (Raven Electric Co., Inc. v. Linzer, 302 
N.Y. 188; Estro Chemical Co. v. Falk, 303 N.Y. 83). Empire State Garage 
Corp’n v. Taigman, N.Y.L.J., May 26, 1952, p. 2095, McNally, J. 


A discharge from employment on its merits was, under a stipulation between 
the employer and the union, submitted to arbitrators, who in a majority decision 
in favor of the employer, felt that though the discharge was not merited, the 
delay of both the employer and the union in submitting the case after almost two 
years relieved the employer of the obligation of producing evidence of prior 
reprimands, and that the union’s delay effectively sustained the employer’s judg- 
ment on the discharge. In an action of the employee to vacate the award (where 
it remained doubtful whether his right in equity survived to apply as a “party 
to the controversy” pursuant to sec. 1462 C.P.A.), the App. Div. maintained the 
viewpoint that the stipulation “did not include the effect of delay in their sub- 
mission. The arbitrators were not at liberty to use the time of submission, 
which the parties themselves necessarily waived by the fact of an unreserved and 
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general submission, as a ground of avoiding a complete decision.” Donato v. 
American Locomotive Company, 279 App. Div. 545 (Third Dept. March 12, 
1952). 


Application to confirm an award by “motion” is proper where “the arbitra- 
tion proceeding had already been instituted and has been pending for some time 
when the present application to confirm was made (section 1459, C.P.A.; Grand 
Central Theater, Inc. v. Moving Picture Union, 69 N.Y.S. 2d 115, aff’d 263 
App. Div. 989; Aarons v. Local 32-E, 82 N.Y.S. 2d 262),” the court distinguish- 
ing Sloviko v. Dumas, 88 N.Y.S. 2d 401, where “the arbitration proceeding had 
not been initiated prior to the service which was held invalid.” Crown Mfg. Co. 
v. Lee Mont Clothes, N.Y.L.J., March 7, 1952, p. 934, Schreiber, J. 


The discharge of a truck driver for “direct refusal to obey orders of the em- 
ployer” was referred to arbitration under a clause of the collective bargaining 
agreement which expressly included “disputes concerning the discharge of an 
employee” among those concerning “the application or interpretation” of the 
agreement, or “term or condition of employment.” The award sustaining the 
discharge was challenged since the discharge was “not for any cause” contained 
in the agreement. The award, however, was confirmed by the App. Div.: “The 
award here could not be disturbed because the contract gave the arbitrator the 
right to interpret its terms in relation to the conduct of the parties under it, and 
his interpretation whether a court thinks of it as being logical or illogical, was 
binding on the parties. This is consistent with a uniform judicial policy of 
which Matter of Wilkins, 169 N.Y. 494, and Matter of Campe Corp. (Pacific 
Mills), 275 App. Div. 634, 92 N.Y.S. 2d 347, are examples.” Allen v. Jayne, 
279 App. Div. 444, 110 N.Y.S. 2d 609. 


An award cannot be challenged when, said the court, “it merely appears 
that the defendant disagrees with the arbitrator’s appraisal and interpretation 
of certain facts and evidence. In Matter of Wilkins (169 N. Y. 494, at p. 496), 
the Court of Appeals said: ‘.. . The award of an arbitrator cannot be set aside 
for mere errors of judgment, either as to the law ~r as to the facts. If he 
keeps within his jurisdiction and is not guilty of fiaud, corruption or other 
misconduct affecting his award, it is unassailable, operates as a final and con- 
clusive judgment and however disappointing it may be the parties must abide by 
it’ (also see Pine St. Realty Co., Inc. v. Coutroulos, 233 App. Div., 404, 253 
N.Y.S. 2d 309, motion for leave to appeal to the Court of Appeals denied, 258 
N. Y. 609).” Thomas Bros. Fireproof Warehouses, Inc. v. Crooker, N.Y.L.J., 
June 16, 1952, p. 2383, Keogh, J. 


When a collective bargaining agreement determined exactly the contract 
years and admits of only one interpretation, an award which “attempts to reform 
and remake the agreement” was to be vacated. Local Internat. Fur & Leather 
Workers Union v. Russeks Fifth Ave., Inc., N.Y.L.J., June 16, 1952, p. 2380, 
Levey, J. 





A judgment vacating an award was affirmed for the following reasons: “The 
arbitrator directed that one of the petitioner’s employees who had been dis- 
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charged for violation of a company rule, found by the arbitrator to be reasonable, 
be offered reinstatement on a day four months after the date of such discharge. 
In so directing the arbitrator acted beyond the scope of the submission and in 
violation of the express agreement of the parties, in which provision is made 
for arbiration. Petitioner, by permitting the employee to return to work as pro- 
vided in the award, did not waive its rights to contest the award nor thereby 
make moot the question raised by such contest. The reinstatement was not 
made until after petitioner had announced its intention to contest the award 
and after respondent had threatened to call a strike if the reinstatement were 
not made.” Am. Safety Razor Corp’n v. Amalgamated Machine, Instrument 
and Metal Local 475 of the United Electrical, Radio and Machine Workers of 
Am., N.Y.L.J., June 10, 1952, p. 2310 (App. Div., Second Dept.). 


When an action to foreclose a mechanic’s lien had been instituted, “the issues 
were thereafter submitted to arbitration pursuant to a stipulation which pro- 
vided that ‘either party shall be entitled to enter judgment herein, based on the 
decision of the arbitrator, in accordance with the Arbitration Laws of the 
State of New York and in conformity with the respective demands for judg- 
ment as set forth in the pleadings herein.’ It was, therefore, the intention of 
the parties to compose their differences pursuant to the Arbitration Law, and 
in such event the matter of interest and costs must be determined pursuant to 
the provisions of that law.” The court therefore confirmed the award without 
interest and with $25 costs. Steinfeld v. Vas, N.Y.L.J., June 11, 1952, p. 2326, 
Greenberg, J. 


The principle of arbitration was set forth in a decision dealing with a dispute 
arising out of a construction contract. Said the court: “It would appear that 
our law has evolved no entirely satisfactory method of determining disputes of 
this nature, when a contractor sues for a balance he alleges to be due for the 
construction of a building and the owner disputes the quantity and quality of 
the work. There are at least three methods for the determination of issues of 
this nature: (1) by the traditional trial by jury, (2) by the trial judge, sitting 
alone without jury, (3) by arbitration.” As to arbitration the court said: 
“Arbitration would seem to be a satisfactory method whereby architects, ma- 
terialmen, building contractors and others trained in the construction field, could 
decide on any of the issues involved by an inspection of the premises. However, 
the parties in this case refused to send the matter to arbitration. One of them 
claimed that legal questions were involved concerning the interpretation of the 
contract, and that a board of three arbitrators would have one or more laymen 
thereon who would not be versed in legal principles.” Keefe v. Johnson, 17 N.J, 
Super. 185, 85 A. 2d 551 (Morris County Court, Lance, J.). 




















ARBITRATION IN PERIODICALS 


High tribute has been paid to AAA’s late First Vice President’s earlier 
activities in an article by Edward Corsi, “Frances A. Kellor sponsored New 
State Policy Toward Immigration,” in the Industrial Bulletin, N. Y. State 
Dept. of Labor, March, 1952, pp. 14-18... . “U. S. Arbitration Act does not 
apply to collective bargaining agreements, “a note in 65 Harvard L. R. 1239, 
(1952), discusses the Pennsylvania Greyhound Lines case, 192 F. 2d 310 
(digested in this Journal 1952, p. 49). . . . “Compulsory Arbitration and the 
Taft-Hartley Act,” an article by Morris D. Forkosch in 51 Columbia L. R. 
993, deals with the question of federal injunction where parties have failed to 
perform their duties under Sec. 203 of the Act. . . . Howard T. Rosen, in an 
article “Effectiveness of the Judiciary in National Emergency Labor Disputes,” 
6 Rutgers L. R. 402 (1952), discusses the question as to how employees may 
be kept at work while the various procedures for settling controversies function, 
referring in 104 notes to many interesting factual data acquired from answers 
to questionnaires. . . . “Detroit Experiments in Arbitrating Labor Disputes,” 
by Charles R. Adrian, of Wayne University in Detroit, Michigan, 13 Public 
Personnel Review 9 (1952), discusses the (meanwhile discontinued) compulsory 
arbitration of labor disputes between the City and the Detroit Fire Fighters 
Association (A.F.L.). .. . “Compulsory Arbitration—A Solution for Industrial 
Decay?”, by William H. Stanford, Jr., 13 University of Pittsburgh L. R. 462 
(1951), gives an extensive documentation of 241 notes to an interesting article 
which presents the many aspects of this important economic and legal issue. . . . 
Bernard M. Mamet of the Chicago Bar, states in an article on “The Role of 
the Labor Lawyer in Labor Relations,” 4 Labor L. J. 200 (1952); “Formal 
methods of conducting arbitration cases create improper attitudes and hinder 
joint administration. In order to correct this, in the first instance the labor 
lawyer must take more of a decisive role in arbitration cases if for no other 
reason than to secure more victories for his client. As he does, however, he 
should gradually attempt to have formality give way to informality and rules 
of evidence to discussions and explanations.” . . . “Enforceable Arbitration of 
Commercial Disputes in the Textile Industry,” by Andrew D. Heineman, 61 
Yale L. J. 686 (1952), is a thorough study of arbitration based on information 
obtained from the American Arbitration Association, the National Federation 
of Textiles, the General Arbitration Council of the Textile Industry, and from 
questionnaires of lawyers and industry and interviews with many merchants. 
A wealth of factual material hardly available elsewhere is embodied in 179 ex- 
tensive notes which make the 31 page study of permanent value. .. . “Arbitra- 
tion Treaties: Recognition and Enforcement of Commercial Arbitration 
Awards,” a note by Charles W. Barnes, 40 California L. R. 126 (1952), deals 
with the arbitration provisions in the recent Commercial Treaties of the United 
States, mentioned in this Journal 1951, p. 162. . . . “Arbitration instead of 
Regimentation,” an address by AAA Executive Vice President J. Noble Braden 
before the Detroit Association of Credit Men, which appeared in Credit and 
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Financial Management, June 1952, p. 18, describes “case histories of voluntary 
system pitching for credit.” 


PUBLICATIONS 


Arbitration and the Legal Profession is the title of a report prepared for the 
Survey of the Legal Profession by Frances Kellor, the late First Vice Presi- 
dent of the American Arbitration Association. Its five chapters comprise: 
Origin of the Natural or Free Will Right to Arbitrate and Its Identification 
with Law; The American Heritage; Effect of Arbitration Law upon Principles 
of Arbitration; Impact of Industrial Arbitration; and Reformation of Arbitra- 
tion Law and Its Consequences. The pamphlet of 64 pages is available without 
charge from the American Arbitration Association. 


The Law of Labor Relations, by Benjamin Werne. A very practical guide 
to the many regulations which apply to various problems of labor-relations, 
among them to arbitration which is specifically dealt with in Chap. XIL 
Ample references to court decisions and administrative rulings make this a 
source of valuable information. New York: Macmillan, 1951, 471 pages, $5.75. 


Government and Collective Bargaining, by Fred Witney. The well-organ- 
ized survey deals with the evolution and current problems of collective bar- 
gaining, especially government encouragement to and restrictions on this public 
policy-issue of labor relations in an industrial society. Chicago: Lippincott, 
1951, 741 pages, $7.50. 


The Supervision of Personnel, by John M. Pfiffner. This interesting study of 
human relations in the management of men devotes two chapters to grievance 
procedures and hearings, giving arbitration its proper place in the important 
issue of approaches to troubled people. New York, Prentice-Hall, 1951, 454 
pp. $6.00. 


Rothenberg, On Labor Relations, reviewed this Journal 1948, p. 74, is brought 
up to date by a 1952 Supplement. Buffalo, New York, Dennis & Co., 118 pages. 


Guilty or Not Guilty?—Prisoners at the Bar, by Francis X. Busch. The 
two volumes give an account of notable American trials. In spite of references 
to source material, these books are not to be considered an objective report, 
but more of a personal though interesting approach to still debateable issues. 
Indianapolis: Bobbs-Merrill Company, 1952, 287 and 288 pages. $3.50 each. 


Foreign Relations of the United States, 1933, Volume V: The American 
Republics. Many of the documents relate to efforts to secure equitable 
treatment for American interests in Brazil, Chile, Ecuador and Mexico, an 
issue which has not lost its great importance in view of many devices in the 
actual practice of restricting foreign investments. Washington, D. C.: Super- 
intendent of Documents, 1952, 887 p., $3.25. 


Foreign Relations of the United States—The Soviet Union, 1933-1939. 
This collection of documents, some of which being just released for the first 
time, gives the background of the diplomatic recognition of the Soviet Union 
in November, 1933. The issue of the settlement of debts and claims of Ameri- 
cans which forms a large part of the negotiations, remains, indeed, still open. 
Washington, D. C.: Government Printing Office, 1952, 1034 pages, $3.75. 








